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Foreword 


More than a few years have passed since I worked with student 
discipline as a principle part of my job in student affairs. Yet, I clearly 
remember how meaningful my conversations were with students in 
those situations—some, perhaps, more so than others. As students were 
called upon to provide answers for their conduct they were forced 


to consider the ramifications of their behavior on others and why the 


institution had established the policies it did. Often the conversation 
centered on topics of what is appropriate adult behavior and on learn- 
ing to consider in advance the consequences of one’s behavior. Not 
all of those conversations were meaningful, deeply reflective, and in- 
sightful; but some were. 


I was reminded by this book, of the importance of those conver- 
sations and the influence they can have on students. I was also re- 
minded how much the case law has clarified the relationship between 
students and universities. Although fundamentally, due process pro- 
tections and the purpose of addressing behavioral issues with students 
have changed very little in recent years, the details of how best to ac- 
complish it have changed. In addition, new Federal laws, regulatory 
changes, and legal clarifications concerning institutional record keep- 
ing, release of confidential student records, and reporting requirements 
have significantly altered how student affairs educators respond to 
student misconduct and conflict. 


Student affairs work takes many forms, from writing policies to 
creating learning evironments. Perhaps none of these is more impor- 
tant than the time we spend with individual students. Conversations 
about ethics, values, and responsibility challenge students to think and 
to consider the opinions of others. Working with students to address 
conduct issues requires student affairs educators to not only articulate 


be 


institutional policies but to translate the reasons for those policies to 
students in ways that students will accept and in ways that will help 
them make better ethical choices. 


Student Judicial Affairs has become one of the many specialties 
that comprise student affairs work. It was not always that way. At 
one time, addressing student conduct was the responsibility of Dean 
of Men or Dean of Women who used their best judgment and a pre- 
scriptive list of possible behavioral infractions to address student con- 
duct. Today we find those lists of prescriptive behaviors to be quaint 
and the absence of process to adjudicate students’ alleged misbeha- 
vior to be illegal. As areas of knowledge expand, specialization emerges. 
Student Judicial Affairs has become a specialty area within student 
affairs because the expansion of knowledge in this field has demanded 
it. Although good intentions and a kind demeanor are still valued in 
student judicial affairs work as they were many years ago, alone they 
are not enough to manage effectively the demands of student judicial 
affairs in today’s rule governed environment. 


One of my fears about the litigious environment in which student 
affairs operate is that the process we use to work with students will 
become more important than the educational outcomes we want for 
students. In this book, multiple authors remind the reader that the 
process we use to achieve educational goals needs to be set in the con- 
text of an educational institutional institution and not in the context 
of a judicial system designed to mimic a criminal court system—a phi- 
losophy that is frequently ignored in many educational codes of stu- 
dent conduct. 


I almost never hear student affairs educators who work with stu- 
dent conduct argue that universities should be free of values or that 
we should not insert our values or that we should not insert our val- 
ues into conversations with students. Standards and policies univer- 
sities have adopted are the embodiment of institutional values. They 
are the attributes institutions expect in their graduates. the role of stu- 
dent affairs professionals who work with student conduct is quite li- 
terally that of a moral and ethical teacher of institutional and societal 
values. The reader will find through this book that the heart of the 
student judicial process is ethical and moral education and one of the 
many reasons that the purpose of student affairs work is best described 
as student learning. 

Gregory S. Blimling 


Vice President for Student Affairs 
Rutgers University 
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Preface 


Over ten years ago, as a student conduct practitioner, I began to 
question the dominance of rules and legal concerns that too often ap- 
peared to be directing my practice. I found that others were facing 
similar issues. I began a search, with several other colleagues, for a 
way to balance this hierarchy of the rational with something else. What 
I discovered was that the best practitioners in the field, the individ- 
uals whose work was admired and respected, had found a way to 
synthesize the rational-legal side of student conduct practice with so- 
lid developmental and ethical approaches for working with students. 
I thought of these practitioners as masters of the field who had inten- 
tionally reached a higher form of professional practice. | wondered 
how their mastery of practice could be shared with others. 


That question was the beginning of a research thread that has been 
part of my practice and teaching since the mid-1990s, Along the way, 
I have worked with a number of exceptional colleagues who have in- 
formed my practice and teaching with their own insights and who 
have often challenged me with fundamental questions about what really 
matters in our work. Though the list of these colleagues is too long 
to include here, I must acknowledge the substantial contributions of 
Diane Cooper, Elizabeth Kiss, Mary Olson, Gary Pavela and Diane 
Waryold to my own professional development. 


When the Association for Student Judicial Affairs began seeking 
a way to bring this type of dialogue to print, I eagerly volunteered 
to be a part of the project. I hoped the work would become a com- 
pendium of good alternative practices that, taken together or individ- 
ually, could assist those who seek mastery of practice in student conduct 
administration. 


xi 





This book began with the urging and with the continued support 
of former ASJA President John Zacker whose vision led to the com- 
missioning of this work. He and his successors, Dave Parrott and Nina 
Wood, have been perfect partners in this enterprise: supportive and 
encouraging without exerting undue influence. I hope we have hon- 
ored their confidence and their expectations. 

A number of attendees at a session with the contributors to this 
book during the ASJA International Conference in February 2005 helped 
me to have a clearer understanding of how the parts of the book re- 
lated to the whole. I acknowledge their contributions and thank them 
for their participation. 

An edited work of scholarship is a challenge to the editor and 
to the authors who are at his mercy. As the editor works over the | 
chapters of his authors, he becomes overwhelmed by their expertise 
and humbled at the task of asserting any sort of discrete judgment 
about their work. As in all such works, the accomplishments of this 
book belong to the various authors; the shortcomings are attributable 
to the editor. 

The final acknowledgement belongs, as always, to my good and 
patient partner in all things, my wife Camille—a thoughtful critic, for- 
giving companion, affirming best friend and, in my true hours of need, 
a caregiver of inestimable love, kindness and compassion. 


James M, Lancaster 
August, 2006 
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Chapter I 


The Challenges of 
Our Current Practice 


James M, Lancaster 


e All of my life, I have tried to follow the rules. 
—Javert, relentless detective from Les Miserables 


e The heart has its reasons which reason knows nothing of. 
—pPascal, French mathematician and philosopher 


Often in my teaching, I remind students of the paradox created 
by the words of the rule-bound detective Javert and of Pascal’s pas- 
sionate statement delimiting the power of reason. To work in student 
conduct settings is to be constantly challenged by such paradox. We 
are trained to respect the boundaries of law and policy and educated 
to believe that development and a concern for ethical behavior in us 
and in our students is of paramount concern. The two often seem at 
odds. The paradox of head versus heart sometimes becomes overwhelm- 
ing, as does the workload and the pressure to produce constant res- 
olution of the misconduct of our students. 


Parker Palmer, in his tribute to good teaching, “The Courage to 
Teach” speaks to us of the challenge and of the power of paradox. 
He reminds us that constantly forcing our thoughts into “either-or’’ 
combinations is, in the words of the physicist, Niels Bohr, “thinking 
the world apart.” The result of this “binary logic” is a failure to per- 
ceive “profound truth.” He tells us that in this world “if we want to 
know what is essential, we must stop thinking the world into pieces 
and start thinking it together again (Palmer, 1998, p. 63). | 


Unfortunately, in the world of student conduct, as in much of 
our daily lives, such synthesis is difficult and “either-or” thinking fre- 
quently triumphs. A student is either responsible or is not; a policy 
or law either has been violated or has not; a student either must be 
sanctioned or must not. Gray is not a color familiar to student conduct 
officers. The press of events, the number of cases, the difficulty of dis- 
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cerning the merely confused student from the morally challenged one 
and either of those from the truly anti-social individual is challenging 
work—never mind the increasing number of emotionally disturbed 
students we see. Add to this the dictates of our supervisors to resolve 
cases promptly, the constant harangue of parents who want to “help” 
their students, calls from attorneys who wish to “protect” their clients 
and the need to order all of this into some semblance of fundamen- 
tally fair process. What emerges is the artificial resolution of student 
conduct “violations” by way of a process that too often closely resem- 
bles criminal judicial practice, 

We find ourselves relying on law and policy to represent fairness 
while we find little time or motivation in a busy day to reflect on the 
developmental or ethical contexts of our work. How do we bring bal- 
ance to these competing goods; how do we learn to live and practice 
in a world filled with paradoxes; what new practices might assist us; 
how do we “‘start thinking the world together again” (Palmer, 1998, 
p. 63). Fundamentally the question becomes one of our intent: how 
do we exercise power with wisdom, bridging the paradox of legal with 
ethical practice? Shaping that intention and helping to bridge that par- 
adox is the goal of this book. 


My own thinking about intention and paradox began at the mid- 
point of my career, years ago, as I reflected on my own practice in 
student affairs. That reflection, based on my experiences and aided 
by thoughtful dialogue with many colleagues, led to a survey, the re- 
sults of which suggested that conduct officers relied increasingly on 
law and policy while worrying that this approach was not in keeping 
with the best interests of their students and their own practice (Lan- 
caster, Cooper & Harman, 1993). In subsequent years, as I spoke, wrote 
and taught about this imbalance between law, policy and ethical de- 
velopment, I watched that imbalance become more pronounced. It 
seemed that our intentions as conduct officers were noble but that our 
actions often betrayed those intentions. Yet I also found evidence of 
alternative views in the environment of conduct practice. At profes- 
sional association meetings, a few colleagues spoke about different 
forms of practice. Words and phrases such as “alternative dispute res- 
olution” or “mediation,” “restorative justice,” “compassionate prac- 
tice” and “student ethical developmental concerns” occasionally 
appeared in the titles of presentations. 


I found others interested in presentations where ethics and de- 
velopment were discussed as a means of countering or even prevent- 
ing serious conduct violations. I was encouraged by this interest and 
by the work of colleagues at the Center for Academic Integrity who 
spoke of promoting integrity as an alternative to simple policing of 
conduct (Cole & Kiss, 2000). I knew that the firmament of our practice 


2 Exercising Power with Wisdom ... 


was shifting when the founder of the Association for Student Judicial 
Affairs, Don Gehring, a wise and developmentally inclined colleague, 
noted during the 2003 Campus Judicial Affairs Training Institute that 
fewer than half of the institute sessions actually mentioned law in their 
titles (personal communication, 2003). 


When then Association for Student Judicial Affairs President John 
Zacker asked if I would be interested in editing a book around this 
topic, my enthusiastic answer was “yes.” If we live, as the ancient 
Chinese believed, in a world governed by the cycles of history, now 
is the cycle and the time in which to think our world of practice “to- 
gether again.” Our students and we are challenged as never before 
by the opportunities and the ethical distractions of a complex society. 
Now, more than ever, our profession and our practice have the op- 
portunity to be intentional in the exercise of power with wisdom and 
in the building of the bridge between legal and ethical practice. 


This book begins by examining history, starting with early dean- 
ing and moves on to a significant court case in 1961 when a federal 
district court decided what would become one of the seminal cases 
in student development practice—Dixon v Alabama State Board of 
Education (Dixon, 1961). With that decision, and others that followed, 
the courts signaled that the in loco parentis view of the institutional- 
student relationship that emerged over decades of practice with stu- 
dents was ending. Less certain was the question of what would re- 
place in loco parentis and how this would shape subsequent practice 
in student affairs. In the absence of another dominant model, almost 
forty years of practice, largely shaped by case law, continued to de- 
velop around the themes of student rights, procedural’due process 
and institutional liability. 

This book will take you through that history, revisiting the fun- 
damental law and history that led to our present practices. We will 
examine the legal requirements for a fair and legally defensible prac- 
tice. And we will consider how a careful interpretation of history and 
law can free us to examine and perhaps to adopt a variety of alter- 
native practices that may assist us in fulfilling our developmental, eth- 
ical and educational intentions more successfully. The chapters that 
follow will provide sound structural elements upon which to build 
a more intentional and appropriate practice. 


We will examine several new designs for promising practices in 
student conduct resolution and student ethical development. We will 
travel the bridge from theory to a more intentional practice. Some of 
these ideas are new only in the context of student judicial affairs but 
otherwise enjoy a long history of success in other settings. Others are 
truly innovative and grow from a variety of sources and settings. You 
may choose among these alternatives, seek to adopt several or, as we 
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hope, consider them all in the context of shaping a practice that is wise 
and intentional. 

In the following chapters, we ask you to join us in a journey of 
possibilities—a journey to a place where, through a careful synthesis 
of shared values and wise choices, we build an intentional practice 
based upon the needs of the individual within a community of learn- 
ers and upon the best theory and practical wisdom of our profession. 
It is our intention to aid you in creating or in further developing a 
practice that can make a transcendent difference in the lives of our 
students. 

Chapters two and three develop the foundations for our current 
practice. In chapter two we revisit the history of modern conduct prac- 
tice. Author Donald D. Gehring, founder of The Association for Stu- 
dent Judicial Affairs and currently President of Gehring & Associates, 
will review the history of student conduct administration, from early 
faculty “deaning” through the era of in loco parentis. He will help to 
set the stage for understanding the current and dominant models of 
practice arising from a “judicial” model of conduct resolution. 

Chapter three explores the current process requirements that the 
law imposes upon our practice and allows us to envision an intersec- 
tion at which law and alternative practice can successfully be merged. 
Many conduct officers and institutional counsels believe the constraints 
of law virtually prohibit any alternatives to a legalistic model. Author 
John Lowery, Assistant Professor of Higher Education and Student 
Affairs at The University of South Carolina, acquaints readers with 
the minimal due process requirements of case law and administrative 
mandates. From this threshold, the author provides an understanding 
of the boundaries of due process within which alternative practices 
quite easily may be considered. | 

Chapters four through seven explore new designs for bridging 
legal and ethical practice. Diane Waryold, Assistant Professor of Hu- 
man Development and Psychological Counseling at Appalachian State 
University is also the past Executive Director of the Center for Aca- 
demic Integrity. In chapter four she begins our exploration of alter- 
native practices by offering a fresh perspective on innovative and 
creative ways of thinking about contemporary students as we open 
ourselves to alternatives that respond to their modern-day needs. She 
considers how the complexity of our world can erode our humanity 
and that of our students and examines the values that drive the cur- 
rent millennial generation of students. Understanding this generation 
of students is critical to creating a thoughtful and intentional practice 
with which to serve them. | | 

In recent years, practitioners seeking alternatives have begun to 
turn to mediation as a first alternative for dispute resolution involv- 
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ing a variety of student problems including some more serious mis- 
conduct situations. In chapter five, two individuals who have been 
involved in a variety of training and development activities with con- 
duct practitioners explore the alternative of mediation and alternative 
dispute resolution. Authors Bill Fisher, of Johnson and Wales Univer- 
sity and Nancy Giacomini, a Mediator/Facilitator/Trainer with Con- 
flict Connections, Inc. present the concepts of mediation and suggest 
best practices for its use in educational communities. 


In some colleges and universities, practitioners have found an al- 
ternative to traditional judicial processes in a centuries-old approach 
now known as restorative justice. This practice seeks to restore the 


individual and the community that have been damaged by inapprop- 


riate conduct. Tom Sebok, Director of the Ombuds Office at the Uni- 
versity of Colorado, Boulder in chapter six addresses such a program 
as a means of building and restoring communities in the face of stu- 
dent misconduct. Tom explains the meaning of restorative justice and 
presents one model in which a restorative approach has been successful. 


Student Development is hardly a new or alternative notion in stu- 
dent conduct resolution but practitioners often find themselves con- 
fused about how they can apply these theories to their practice. Mary 
Howard-Hamilton, Associate Dean of Graduate Studies and Associ- 
ate Professor, Higher Education and Student Affairs and Lori Patton, 
Visiting Assistant Professor and Coordinator of the Masters Program 
in Higher Education and Student Affairs, both at Indiana University 
join colleague Kandace Hinton, Assistant Professor of Educational Lea- 
dership, Administration, and Foundations in the College of Education 
at Indiana State University in exploring student development theory 
as a lens through which to view student conduct and its resolution. 
In chapter seven, these authors offer a theory to practice approach re- 
lated to the moral and cognitive development of our students and sug- 
gest practical applications for theories that support a more develop- 
mental approach to the work of student conduct officers. 


Chapters eight through ten take us on a journey from ethical the- 
ory to intentional practice. Most concerned, with student conduct prac- 
tice would likely categorize at least one of their roles with students 
as educational yet some may not have considered the alternative of 
moral education in their work. In chapter eight, Elizabeth Kiss, As- 
sociate Professor of the Practice of Political Science and Philosophy 
and Director of the Kenan Institute for Ethics at Duke University, urges 
student affairs practitioners to consider their role as moral educators 
of students. She argues for the use of moral reasoning and virtue eth- 
ics as a means of helping students to reflect about the importance of 
ethics in their actions. Practitioners may also find themselves challenged 
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to consider their own moral identities as they seek to further moral 
development among their students. 

Continuing this thread of ethical development, Gary Pavela, Di- 
rector of Judicial Programs and Student Ethical Development at the 
University of Maryland- College Park, acknowledges that dealing with 
issues of student conduct is often a question of understanding how 
to help students deal with ethical dilemmas. In chapter nine, he ar- 
gues for the power of relationships as a tool for ethical development 
and student conduct practice. In doing so, he makes a case for using 
_the emotions of friendship, under girded by reason, as a means of call- 
ing students to more ethical actions. 

As we conclude the book, chapter ten considers how we may com- 
bine our knowledge of law, development, ethics and alternative prac- 
tices around principles for an intentional practice. We argue that the 
alternatives for practice explored in this book cannot be fully utilized 
unless they are part ofa carefully crafted and intentional practice. Util- 
izing alternative methods in our practice requires reflection upon ques- 
tions such as “what is my intention? What outcomes do I hope to 
achieve? What principles provide the basis for my practice?” Chapter 
ten raises these questions and provides some essential principles upon 
which to base future professional development of our practices. 

Many very useful books leave us wondering where to turn next 
for help. We seek to remedy this need by offering appendices involv- 
ing resources and alternatives for developmental practice. Here we 
list a variety of contacts, web sites and other information for those 
who wish to further explore and implement alternative and develop- 
mentally appropriate practices. Included are two model codes that re- 
flect a good synthesis of legal and ethical development concerns. 

In all, we hope that this is a book that informs readers and. in- 
spires practitioners to add new alternatives to their traditional ways 
of addressing student conduct. We hope to help you in building or 
reaffirming an intentional practice that assists you in crossing the bridge 
from legal to developmental practice. 
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Foundations of Practice 





Chapter II 


Revisiting the History of 
Modern Conduct Practices 


Donald D. Gehring 


The need to discipline students always has been something with 
which colleges and universities have had to deal. Put another way 
students, since early colonial days, have engaged in activities at odds 
with the mores of their institutions. Even our founding father, Tho- 
mas Jefferson, while a student at the College of William and Mary, 
“... participated in the annual battles between town and gown, but 
there is no suggestion that he was ever disciplined for his part in stu- 
dent scrapes ...” (Malone, p.57), 


This chapter traces the historical evolution of campus discipline 
from the early days of higher education to today’s “creeping legalism” 
(Dannells, 1997), provides a critical analysis of where we are today 
and suggests a view of the future for student judicial affairs. 


During the early years of our nation student conduct was, at times, 
very violent. Rudolph (1990) described how a student was killed in 
a duel after he and another student both grabbed for the last trout 
on the dinner table in 1833. Other violent acts were perpetrated against 
students, faculty and even the president of one institution (Rudolph, 
1990). Riots were also a popular form of student misbehavior. 


In the years between 1800 and 1875 there were student riots at 
Miami University, Amherst, Brown, Williams, Georgetown, Bowden, 
Dickinson, DePauw, Dartmouth, Lafayette, Yale, City College of New 
York, the Universities of North and South Carolina and Harvard (Ru- 
dolph, 1990). John Adams’ grandson was one of the students expelled 
from Harvard for participating in a riot (McCullough, 2001). 


Mr. Jefferson attributed the need for discipline to a “spirit of in- 
subordination” among students (T. Jefferson letter to Thomas Cooper, 
Nov, 2, 1822). Stayner Landward, the current Dean of Students at the 
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University of Utah, simply says, “you can’t take the 18 out of 18 year 
olds” (S, Landward, personal communication, July 2004), The need 
for discipline has not changed. 


Nor have the types of problems changed. Students have engaged 
in the same types of behaviors from colonial times until today. Brub- 
acher and Rudy (1997) described ”... problems such as gambling, ex- 
cessive drinking, violent hazing, and sexual laxity...” (p.124) as student 
behavior occurring before and after the Civil War. The more things 
change the more they stay the same. 

Some authors view the evolution of student discipline as reflec- 
tive of the development of the institution itself (Smith, 1994) while 
others see it as an interrelationship between the institution and the 
society (Smith & Kirk, 1991). There is truth in both theories. Student 
discipline has always created tensions on campus as different inter- 
relationships take shape. 


The colonial colleges were all founded by religious denominations 
except for Dartmouth, which although not denominationally based, 
was founded by a minister. These institutions were dominated by clergy 
of the denomination and rules of conduct were strict, with a religious 
and moral foundation. Detailed codes of conduct were established and 
every aspect of students’ lives was regulated. Faculty even served as 
institutional spies and police, roaming the halls of residence to iden- 
tify misbehavior (Coulter, 1983). This paternalistic and puritanical sys- 
tem derived during the colonial period did not survive in the South 
where “[t]he sons of planter aristocrats hated restrictions, for they knew 
that only slaves were made to be ordered around, and the sons of as- 
piring gentry had grown up in communities which recognized few 
men’s authority and cared little for the law” (Coulter, 1983, p.65). 


In 1825 Mr. Jefferson attempted to institute a form of student self- 
government at the University of Virginia to counter the puritanical 
system of rules and discipline established by the colonial colleges, but 
it was abandoned after a year (Brubacher and Rudy, 1997). However, 
by the time the Civil War had ended institutions were abandoning 
the old system in favor of “... what might be called the treat-them- 
like-gentlemen school, or more simply, treat them like men instead 
of like minions of the devil” (Rudolph, 1990, p.107). 


It was also at this time that the German model of freedom to teach 
and freedom to learn and the elective system were introduced to Amer- 
ican universities. Under the German model, faculty no longer saw them- 
selves as policemen or disciplinarians but as scholars and believed 
it demeaning to be asked to deal with petty disciplinary problems. 
The treat-them-like gentlemen school resulted in students actually be- 
ing given responsibility for discipline in the late 1800s. 
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The experiment was attempted at various institutions but turned 
out not to be a clear success. At the University of Illinois the students 
themselves voted to abandon the experiment after 16 years because 
of factionalism and lax enforcement. At the University of Maine and 
Amherst this “gentlemen” approach was more successful, but it failed 
at lowa State College and the University of Wisconsin (Brubacher and 
Rudy, 1997), What was clear, however, was that the old system of dis- 
cipline through strict, moralistic rules with religious overtones and 
faculty serving as police, judge and jury was rapidly being abandoned. 

If the faculty were now scholars and no longer interested in dis- 
ciplining students and student self-discipline was not an overwhelm- 
ing success, who would assume this role? Presidents began to delegate 
this “. . . least desirable function of [their] office ... [to] a hapless mem- 
ber of the faculty (Smith & Kirk, 1991). In 1891 Le Baron Russell Briggs 
was appointed Dean of Harvard College with responsibility for stu- 
dent discipline (Fley, 1974). He is recognized as one of the first stu- 
dent affairs professionals (Fley, 1974). Deans of Men and Deans of 
Women began taking their places on American campuses in the early 
1900’s to take on. These deans found student discipline challenging. 
(Matthews, 1915). 

The development of the Army Alpha test and the guidance move- 
ment in the early 1900’s led to some tension in the area of campus 
discipline after World War I. Those trained in guidance and counsel- 
ing became the student personnel administrators on campus. The Dean 
of Men and the Dean of Women were, by tradition and legal principle 
(Gott v. Berea, 1913), acting in loco parentis as they administered dis- 
cipline, but in tension with the new personnel administrators. As Brady 
and Snoxell (1965) described the tension, 


Student discipline was something that defiled, if it touched the 
student personnel staff. They would admit grudgingly, that some- 
times someone had to exercise a bit of discipline. But this should 
be done by teachers or administrators who had not been trained for 
personnel work. It was crude and unsanitary, and many of these 
people would have liked to believe that it did not or need not exist 
at all. (p.1) 

The influence of those in the counseling and guidance movement 
came together with administrators in 1937 when the American Coun- 
cil on Education (ACE) issued The Student Personnel Point of View 
(SPPV). The SPPV was a powerful statement calling for an understand- 
ing of the student as an individual and as a whole person. It also called 


for organizing student services in ways that would benefit the stu- 


dent and support the unique mission of each institution. 


The National Association of Student Personnel Administrators 
(NASPA) issued an update of the SPPV in 1949 which called for ‘The 
treatment of discipline as an educational function designed to mod- 
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ify personal behavior patters and to substitute socially acceptable at- 
titudes for those which have precipitated unacceptable behavior” 
(NASPA, 1989, p.37). 

Not only was NASPA saying that discipline was an educational 
function to modify behavior, but the returning G.1.’s from World War 
II were also less apt to accept what they considered minor rules and 
regulations. Smith and Kirk (1991) observed that “... World War II 
returning ’G.I.’s’, who had lived the realism of the hell of battle and 
had experienced other cultures’ exotic relatives, could not digest the 
traditional palliatives served up by the dean to justify student con- 
duct regulations and discipline’ (p.277). 

The years following World War II have been described as “the 
calm before the storm” (Dannells, 1977) on college campuses. The ma- 
jor concern was not so much for the misbehavior of students, but the 
government's pursuit of disciplinary information to ferret out subver- 
sives (Brady & Snoxell, 1965). Now that discipline was seen as an ed- 
ucational function and a form of teaching the fear was that investigators, 
not understanding the purpose of discipline, would believe these re- 
cords would show “. .. serious flaws in the student’s character” (Brady 
& Snoxell, 1965, p.10). 

The 1960’s saw the Civil Rights Movement flourish with college 
students taking part in sit-ins, demonstrations, voter registration and 
other forms of protests. One sit-in by black students at a lunch counter 
in Alabama had a significant and lasting effect on student discipline. 
The case of Dixon v. Alabama State Board of Education (1961) ended the 
legality of the disciplinary concept of in loco parentis at public institu- 
tions which had permeated student discipline since colonial times and 
was legally validated in Gott v. Berea College (1913). Dixon involved 
students at a historically black college (Alabama State College), as did 
many other cases defining the rights of students in disciplinary sit- 
uations during the turbulent 1960’s. Many of the rights enjoyed by 
students today are the result of cases brought by students at histor- 
ically black colleges and universities (HBCUs) beginning with Dixon. 

The 1960s also produced an effort by the United States National 
Student Association (USNSA) to delineate the rights of students in 
disciplinary hearings. The effort was a response to perceived, and in 
many cases real, arbitrary disciplinary actions by administrators act- 
ing in loco parentis without providing due process. In response to 
USNSA’s proposed statement the Conference of Jesuit Student Person- 
nel Administrators (CJSPA) pointed out that the problem with the state- 
ment was the tension which necessarily exists between authority and 
freedom in a university community” (A Dialogue, 1963). 

While agreeing with the USNSA on some points, the Jesuits set 
forth basic considerations in campus discipline among which was that 
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“Disciplinary procedures within the university community should be 
adapted to the unique nature of the university society, particularly 
to the special needs of the student(s) and to the teaching function which 
a university exercises in the disciplinary role.” (p.8) They went on to 
note that the USNSA statement “... is built entirely on the subtle im- 
plication that a university society is the exact equivalent of civil so- 
ciety” (p.9). The CJSPA also pointed out that the USNSA statement 
speaks only of student “rights” and university “responsibilities,” but 
‘... ignores completely the other side of the question... .’’ (p.9). Thus, 
the Jesuits were pointing out early on that discipline was a part of 
the teaching process and the university community was not civil so- 
ciety and our discipline was not to be analogized to criminal law. 


In 1971 in loco parentis was dealt a final deathblow when the 
Twenty-sixth Amendment to the United States Constitution was rat- 
ified. This Amendment lowered the voting age to 18 years of age. This 
also prompted many states to lower the age of majority to 18 for other 
purposes as well (Kaplin & Lee, 1995), Since students were now le- 
gally adults at age 18 the idea that one could act in a parent child re- 
lationship with students was simply incongruent. Colleges and 
universities now found themselves dealing with legal adults and hav- 


ing to provide them with the rights granted to and enjoyed by adults 


in our society. 

Beginning in the 1960’s, in response to litigation on behalf of stu- 
dents, the courts have spoken often to administrators concerning the 
rights of students in disciplinary situations. As Kaplin & Lee (1995) 
have noted: 

The law has arrived on campus. Sometimes it has been a bea- 
con, other times a ground fog. But even in its murkiness, the law 
has not come ”on little cat feet” like Carl Sandburg’s “Fog,” nor has 
it sat silently on its haunches; nor will it soon move on. It has come 
noisily and sometimes has stumbled. And even in it’s imperfection, 
the law has spoken forcefully and meaningfully to the higher ed- 
ucation community and will continue to do so. (1995, p.xx) 

That “[t]he law has spoken forcefully and meaningfully to the 
higher education community and will continue to do so” (1995) can- 
not be disputed. The College Student and the Courts (Young & Gehring 
1986) reports briefs of about 20 cases a quarter dealing with the rela- 
tionship between students and their institutions. This trend began in 
the 1960s and continues today. In 1965 Brady and Snoxell (1965) ob- 
served that ‘... we have today only a meager body of educational 
research on student discipline, we have few books or manuals, and 
our professional organizations rarely devote any sessions to it for dis- 
cussion and consideration of improved and more uniform techniques 
and practice” (p.2) Unfortunately that condition led to what Dannell’s 
(1997) described as “creeping legalism.” 
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While a few books did appear in the late 60’s and 70’s, there was 
still little research in the area of student discipline and our professional 
associations continued to generally ignore the topic. It was not until 
the early 1970's that the American College Personnel Association es- 
tablished Commission XV, Campus Judicial Affairs and Legal Issues. 
This effort, while commendable, created only one of many commis- 
sions and it focused primarily on legal issues. Administrators were 
left with only the law as their guide and even this was often handed 
down by institutional attorneys who never explained that “.. ‘due 
process’ requirements at public institutions never mandated the full 
blown adversarial hearings now found at many colleges and univer- 
sities” (Pavela, 1985, p.41). 


Even the courts recognized that there were'more than legal issues 
to be considered in disciplining students. Student discipline was part 
of the teaching process and not analogous to criminal procedures, but 
administrators were not hearing this and our professional associations 
were not emphasizing the concept. As early as 1969 a federal district 
court said: 


The discipline of students in the educational community is, in 
all but the case of irrevocable expulsion, a part of the teaching pro- 
cess. In the case of irrevocable expulsion for misconduct, the process 
is not punitive or deterrent in the criminal law sense, but the pro- 
cess is rather the determination that the student is unqualified to 
continue as a member of the educational community. Even then, the 
disciplinary process is not equivalent to the criminal law processes 
of federal and state criminal law. For while the expelled student may 
suffer damaging effects, sometimes irreparable, to his educational, 
social and economic future, he or she may not be imprisoned, fined, 
disenfranchised, or subjected to probationary supervision. 


The attempted analogy of student discipline to criminal proceed- 
ings against adults and juveniles is not sound, In the lesser disci- 
plinary procedures, including but not limited to guidance counseling, 
reprimand, suspension of social or academic privileges, probation, 
restriction to campus and dismissal with leave to apply for read- 
mission, the lawful aim of discipline may be teaching in perform- 
ance of a lawful mission of the institution. The nature and procedures 
of the disciplinary process in such cases should not be required to 
conform to federal processes of criminal law, which are far from per- 
fect, and designed for circumstances and ends unrelated to the aca- 
demic community. By judicial mandate to impose upon the academic 
community in student discipline the intricate, time consuming, 
sophisticated procedures, rules and safeguards of criminal law would 
frustrate the teaching process and render institutional control im- 
potent. [General Order on Judicial Standards of Procedure and Substance 
in Review of Student Discipline in Tax-Supported Institutions of Higher 
Education (1969)], 
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The “creeping legalism’’ (Dannells, 1997), the failure to recognize 


discipline as “. . . a part of the teaching process.” (General Order, 1969) 
and the unnecessary adversarial nature of student discipline (Gehring, 
2001) have led to a new tension between legalism and student devel- 
opment (Dannells & Lowery, 2004). As Gehring (1998) stated, “Too 
often we attend to the legal to the exclusion of the learning” (p.266). 


This set of conditions, which actually existed throughout the de- 
cades of the 60s, 70s, and 80s, led to the founding of the Association 
for Student Judicial Affairs (ASJA) in 1988. The mission of this pro- 
fessional association is “... to facilitate the integration of student de- 
velopment concepts with principles of judicial practice in a 
post-secondary educational setting and to promote, encourage and sup- 
port student development professionals who have responsibility for 
judicial affairs.” (ASJA, 2001, p. 50). The association holds an annual 
conference and a summer training institute at which sessions are 
presented on student development theory, including diversity issues, 
current legal concerns, strategies to use the disciplinary process to en- 
hance development and ethical issues. The need for such an organi- 
zation is evidenced by its rapid growth and attendance at its conference 
and institutes both of which increase in size each year. 

In meeting it’s mission the Association for Student Judicial Affairs 
fosters the following three principles: 
> The development and enforcement of standards of conduct for stu- 
dents is an educational endeavor which fosters students’ personal and 
social development. Students must assume a significant role in de- 
veloping and enforcing such regulations in order that they might be 
better prepared for the responsibilities of citizenship. 


¢ Standards of conduct form the basis for behavioral expectations in 


the academic community. The enforcement of such standards must 
protect the rights, health and safety of members of that community 
in order that they may pursue their educational goals without undue 
interference. 

° Integrity, wisdom and empathy are among the most important char- 
acteristics necessary for the administration of student conduct stan- 
dards. Professionals who exercise such duties must do so with a sense 
of impartiality and fairness. (ASJA, 2001, p. 50). 


With a professional association focused on the integration of stu- 
dent development and legal principles and the courts agreeing that 
higher education student discipline is a part of the teaching process, 
where will student judicial affairs go from here? Gehring (1998) has 
suggested that judicial administrators have a much larger role than 
“just discipline.” He posits that student judicial affairs has an impor- 
tant role to play in helping to create the kind of community Boyer 
(1990) had envisioned for higher education. Using that “teachable 
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moment” to assist students to lear more than accountability for their 
behavior can significantly contribute to. helping them to become “‘re- 
flective learners’’ (Schon, 1983) and enhance teaching and learning. 
The disciplinary process can also help to build a caring community 
where students “’... make a connection between what they learn and 
how they live” (Boyer,1990, p.54). Through academic integrity pro- 
gramming judicial administrators can help preserve the academic tra- 
dition and help to create a celebrative community. Finally, judicial 
affairs can be used quite directly to help create an open community 
and a just community. The challenge is there, the support is in place 
and judicial administrators must seize the moment or it still will be 
just discipline. 
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Chapter II] 


The Intersection of Law and 
Alternative Practice: 
Current Due Process Requirements 


John Wesley Lowery 


CREEPING LEGALISM AND STUDENT CONDUCT 


On February 1, 1960, four African-American freshmen from North 
Carolina Agricultural and Technical College, Ezell Blair, Jr., Franklin 
McCain, Joseph McNeil, and David Richmond, went to the Greens- 
boro, North Carolina Woolworth’s. After purchasing school supplies 
and sundry items, the four young men sat at the lunch counter and 
requested equal service as the white patrons. When the students were 
denied service because of Woolworth’s discriminatory practices, the 
young men stayed in their seats at the lunch counter and returned 
the following day with a much larger group of students. Chafe (1980) 
described these sit-ins as a “watershed in the history of America” (p. 71). 


The sit-ins spread quickly throughout the South with sit-ins con- 
ducted in 54 cities in the following two months, many led by African- 
American college students. The significance of these sit-ins, however, 
reaches far beyond challenging segregation and discrimination in pub- 
lic facilities. These sit-ins also would play a crucial role in the estab- 
lishment of students’ due process rights in public higher education. 


Emergence of Due Process Requirements 

Less than a month after the sit-ins began in Greensboro, a group 
of students at Alabama State College for Negroes (now Alabama State 
University) in Montgomery began their own protests. On February 
25, 1960, 29 students from Alabama State went to the public lunch 
counter located in the basement of the Montgomery courthouse and 
asked to be served, The lunch counter was immediately closed and 
the students were ordered to leave. The students’ protests escalated 
over the next several days and involved hundreds of Alabama State 
students. Governor Patterson contacted President Trenholm to urge 


19 





swift and decisive action against the protestors. Dr. Trenholm warned 
the student body against disrupting the orderly operation of the col- 
lege, but the protests continued. On March 1, approximately 600 stu- 
dents participated in a rally on the steps of the Alabama State Capital. 
The following day, the State Board of Education met and discussed 
these demonstrations which were lead by a core group of 29 students. 
The State Board of Education voted, based upon information from the 
Governor, to expel nine students and to place the other students on 
probation. The students were notified in writing by Dr. Trenholm of 
this action in letters dated March 4 or March 5 (Dixon v. Alabama State 
Board of Education, 1961). 


Six of the expelled students brought suit in federal court against 
the Alabama State Board of Education claiming that their constitutional 
rights had been violated, but the district court ruled for the state. With 
the support of the NAACP the Legal Defense Education Fund, includ- 
ing Thurgood Marshall and Jack Greenberg, the students appealed 
the decision to the United States Court of Appeals for the Fifth Cir- 
cuit. That court ruled that “due process requires notice and some op- 
portunity for [a] hearing before students at a tax-supported college 
are expelled for misconduct” (Dixon, 1961, p. 151). Citing Justice 
Frankfurter’s concurrence in Joint Anti-Fascist Refugee Committee v. 
McGrath (1951), the court ruled that when the state takes action again 
an individual that the Constitution demands that due process be af- 
forded. The court noted, 


In the disciplining of college students there are no considerations 
of immediate danger to the public, or of peril to the national secur- 
ity, which should prevent the Board from exercising at least the fun- 
damental principles of fairness by giving the accused students notice 
of the charges and an opportunity to be heard in their own defense. 
(Dixon, p. 157). 


It is difficult to overestimate the significance of the court’s ruling 
in Dixon, 1961.. Although the Supreme Court did not hear the Dixon 
case, the high Court would later describe the ruling as a ‘landmark 
decision” (Goss v. Lopez, 1975, p. 576). The Court of Appeals also dis- 
cussed in greater detail the specific due process requirements which 
must be met before a student could be expelled for misconduct: 


The notice should contain a statement of the specific charges 
and grounds which, if proven, would justify expulsion under the 
regulations of the Board of Education. The nature of the hearing 
should vary depending upon the circumstances of the particular case. 

The case before us requires something more than an informal 
interview with an administrative authority of the college. By its na- 
ture, a charge of misconduct, as opposed to a failure to meet the 
scholastic standards of the college, depends upon a collection of the 
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facts concerning the charged misconduct, easily colored by the point 
of view of the witnesses. In such circumstances, a hearing which 
gives the Board or the administrative authorities of the college an 
opportunity to hear both sides in considerable detail is best suited 
to protect the rights of all involved. This is not to imply that a full- 
dress judicial hearing, with the right to cross-examine witnesses, is 
required. Such a hearing, with the attending publicity and distur- 
bance of college activities, might be detrimental to the college’s ed- 
ucational atmosphere and impractical to carry out. 

Nevertheless, the rudiments of an adversary proceeding may 
be preserved without encroaching upon the interests of the college 
... If these rudimentary elements of fair play are followed in a case 
of misconduct of this particular type, we feel that the requirements 
of due process of law will have been fulfilled. (Dixon, 1961, pp. 
158-159). 

While the Dixon case is now more than 40 years old, the court’s 
decision remains the foundational statement of student due process 
in public higher education. The rights to notice of the charges and an 
opportunity for a hearing at which to present a defense against the 
charges remain at the heart of students’ due process rights in public 
higher education. 


Creeping Legalism 
In the years that followed Dixon (1961), public and private insti- 
tutions revised their student discipline systems to specify the process 
that would be followed in student disciplinary matters. Many insti- 
tutions went far beyond the minimal procedural due process protec- 
tions required by the United States Constitution, however, and.created 
systems which more closely mirrored the criminal courts (Dannells, 
1977, 1990, 1991, 1997; Dannells & Lowery, 2004). Writing in 1987, Tra- 
velstead described the impact of Dixon and the cases which followed 
on the practice of student discipline in American higher education: 
The courts have intervened when the constitutional rights of 
students have been abridged or ignored. This is only to be expected. 
Much of the complaining about excessive proceduralism and legal- 
ism is hollow. The excessive proceduralism, where it exists, has 
largely been caused by the institutions themselves. (p. 15) 


Gehring (2001) reinforced this point noting that many institutions have 
“unnecessarily formalized their procedures” (p. 477). Many institutions 
seemed to have forgotten the important advice offered by Justice Black- 
mun in Esteban v. Central Missouri State University (1969), “it is not 
sound to draw an analogy between student discipline and criminal 
procedure” (p. 1088). Stoner (2000) advised, ‘This unfortunate situ- 
ation is often compounded by misunderstandings about criminal law 
and why criminal principles are the wrong perspective from which 
to understand a college’s efforts to deal with student miscon- 
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duct” (p. 7). Regarding the impact of this trend, Dannells (1997) con- 
cluded, “This trend-often called ‘creeping legalism’ or proceduralism- 
undermined the informal and uniquely educational element of college 
student discipline” (p. 69). 


Due Process as a Framework for Student Conduct, 
Rather than a Barrier 

All too often, student affairs administrators, including many work- 
ing in student conduct, view legal issues and the courts’ interference 
as barriers to the educational goals they hope to achieve. As Travel- 
stead (1987) and Dannells (1977, 1990, 1991, 1997) noted, however, this 
more is often due to institutional rather than court imposed pressures. 
The Foundation for Individual Rights in Education (FIRE) described 
the rights generally afforded to students at public universities facing 
suspension or expulsion: 7 

e The right to have your case heard under regular procedures used 
for all similar cases 

o The right to receive notice of the charges against you 

e The right to hear a description of the university’s evidence against you 

¢ The right to present your side of the story to an impartial panel (Sil- 
verglate & Gewolb, 2003, p. 6) 

Silverglate and Gewolb also noted that students facing lesser sanctions 

are entitled to even fewer protections. 

The courts’ requirements, as explained in Dixon (1961), regarding 
minimal constitutional procedural due process should be viewed not 
as outer limits which rein in or limit the student conduct system, but 
rather as framework for the student conduct system which protects 
students’ rights, The due process protections afforded to students are 
best understood as the skeleton which serves to give structure to stu- 
dent conduct system, but not limit it. The institution’s role and the 
role of student affairs professionals are to create the elements of stu- 
dent conduct system which flesh out the system around this skeleton. 
To have a system that truly facilitates student learning requires the 
skeleton and the flesh. Even more importantly, it requires the heart 
and soul that student affairs professionals themselves bring to the pro- 
cess, 

The Court of Appeals for the Fifth Circuit spoke sentiently about 
the possible drawbacks of ignoring students’ rights and the need for 
a fair process in Dixon, “Indeed, the example set by the Board in fail- 
ing so to do, if not corrected by the courts, can well break the spirits 
of the expelled students and of others familiar with the injustice, and 
do inestimable harm to their education” (p. 157). This chapter seeks 
to define clearly what those parameters are, for due process under 
the United States Constitution in public higher education, as well as 
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the requirements for private institutions. Subsequent chapters will speak 
in much greater detail to how institutions can give substance to the 
student conduct system. 


UNDERSTANDING DUE PROCESS 

The primary legal document which defines the legal relationship 
between a public institution and its students is the United States Con- 
stitution, but state constitutions and state statutes also must be con- 
sidered. For rights afforded to students beyond those required under 
the Constitution, the analysis is a contractual one, much as it is for 
private institutions. Under the Fifth Amendment, which applies to pub- 
lic institutions by way of the Fourteenth Amendment, students at pub- 
lic colleges and university may not “be deprived of life, liberty, or 
property, without due process of law.” In suspension or expulsion 
cases, both liberty and property interests are at stake for the student. 

The courts have not precisely delineated what standards of due 
process must be met, however (Kaplin & Lee, 1995, 1997; Silverglate 
& Gewolb, 2003; Wood, 2004). Instead, the Supreme Court opined, 
“Due process is an elusive concept. Its exact boundaries are undefin- 
able, and its content varies according to specific factual contexts” (Han- 
nah v. Larche, 1960, p. 442). The Supreme Court built upon this ruling 
in Goss v. Lopez (1975) requiring only that students “‘be given some kind 
of notice and afforded some kind of hearing” (p. 579). 

In seeking to determine the character of the due process required 
in a particular case, the courts seek to balance the rights of the indi- 
vidual against the legitimate interests of the state (Wood, 2004). The 
Court of Appeals for the Seventh Circuit writing in Osteen v. Henley 
(1993), cited the “canonical test” (p. 226) established by the Supreme 
Court in Mathews v. Eldridge (1976) for determining the process due 
which requires consideration of: 

1. The cost of the additional procedure sought, 
2. The risk of error if it is withheld, and 
3, The consequences of error to the person seeking the procedure. (p. 226) 


The courts will consider two forms or types of due process in eval- 
uating the rights afforded to students: procedural due process and 
substantive due process (Silverglate & Gewolb, 2003; Wood). Proced- 
ural due process focuses upon the procedures used by public institu- 
tions in the consideration of allegations against students of misconduct. 


Substantive Due Process 

While procedural due process is focused on the process, substan- 
tive due process is focused upon rules which are vague or overbroad. 
Kaplin and Lee (1995) noted that many of these cases have involved 
claims related to violations of students’ rights under the First Amend- 
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ment. The problem of hate speech is discussed in great detail later 
in this chapter. 

The Supreme Court concluded that to avoid the problem of un- 
constitutional vagueness rules: 

Must be sufficiently explicit to inform those who are subject to 
it what conduct on their part will render them liable to its penalties, 
is a well-recognized requirement, consonant alike with ordinary no- 
tions of fair play and the settled rules of law. And a statute [or rule] 
which either forbids or requires the doing of an act in terms so vague 
that men of common intelligence must necessarily guess at its mean- 
ing and differ as to its application, violates the first essential of due 
process of law. (Connally v. General Construction Co., 1926, p. 391) 

However, Kaplin and Lee (1995) noted that seldom have the courts 
invalidated college rules for vagueness citing Soglin v. Kauffman (1969) 
as one of the few cases to reach this result. Institutions do not have 
completely free rein in establishing policies. While determining that 
rule in question was not vague, the Court of Appeals for Eight Circuit 
in Esteban (1969) warned “We do not hold that any college regulation, 
however loosely framed, is necessarily valid’ (p. 1089). In considering 
issues of vagueness, the courts will hold rules which may impact upon 
students’ First Amendment rights to a higher standard than other rules. 
Silverglate and Gewolb (2003), citing Woodis v. Westark Community Col- 
lege (1998) as illustrative, noted, that the more obvious it would be 
to the average person that your behavior was prohibited, the less likely 
the court would be to void a rule for vagueness. For example, if the 
conduct in question was also a criminal violation. 

Institutional rules can also violate students’ substantive due pro- 
cess if they are overbroad and “significantly restrict protected First 
Amendment freedoms” (Silverglate & Gewolb, 2003, p. 70). In inval- 
idating the University of Michigan’s Policy on Discrimination and Dis- 
criminatory Harassment, the court concluded: 

It is fundamental that statutes regulating First Amendment ac- 
tivities must be narrowly drawn to address only the specific evil 
at hand... A law regulating speech will be deemed overbroad if 
it sweeps within its ambit a substantial amount of protected speech 
along with that which it may legitimately regulate. (Doe v. Univer- 
sity of Michigan, 1989, p. 864). 

Silverglate and Gewolb observed while rules can be vague without 
being overbroad that vagueness is often a factor in the courts’ over- 
breadth analysis. 


Elements of Procedural Due Process at Public Universities 
In addition to avoiding rules that are vague or overboard, public 

universities must also ensure that students are afforded procedural 

due process. The procedural protections afforded to students will in- 
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crease as the seriousness of the sanctions facing students increase. Look- 
ing across a board range of cases, one commentator (Wright, 1969) 
has concluded that 


The student must be advised of the grounds of the charge, he 
must be informed of the nature of the evidence against him, he must 
be given an opportunity to be heard in his own defense, and he must 
not be punished except on the basis of substantial evidence. (pp. 
1071-1072) 

The forms of even these most basic rights are flexible and vary accord- 
ing to the seriousness of the potential sanctions. The Supreme Court 
concluded in Goss v. Lopez (1975) that, “At the very minimum, there- 
fore, students facing suspension and the consequent interference with 
a protected property interest must be given some kind of notice and 
afforded some kind of hearing” (p. 579). In fact, the courts have even 
suggested that some cases are so minor as to require “very little or 
no process” (Silverglate & Gewolb, p. 22), but have not defined stu- 
dents’ rights in cases involving sanctions less than suspension or ex- 
pulsion. 


Notice: Due Process Before the Hearing 

Beginning with Dixon (1961), the courts have expressed a clear 
expectation that students should be provided with notice of the con- 
duct they are alleged to have engaged in as well as the university’s 
rules or policies they are alleged to have violated. The courts have 
provided institutions flexibility in determining how specific this no- 
tice must be (Kaplin & Lee, 1995). In Jenkins v. Louisiana State Board 
of Education (1975), the Court of Appeals for the Fifth Circuit, building 
upon its Dixon (1961) ruling, observed that the notice does not need 
to be as specific as a criminal indictment. Instead the notice must be 
“in sufficient detail to fairly enable them [the accused students] to 
present a defense” (Jenkins, p. 1000). The courts have ordered new hear- 


ings in cases where the students were found responsible of offenses. 


not included in the notice (Fellheimer v, Middlebury Coll., 1994) and when 
evidence was presented of which they were not made aware (Weide- 
mann v. SUNY College at Cortland, 1992). 


This notice must include at least some information about the evi- 
dence to be presented against the student. For example in Nash v, Au- 
burn University (1987), the court concluded that although the students 
were provided the names of the witness, even this was not required, 

We did not require in Dixon that students facing a hearing on 
charges of misconduct be given the names of witnesses against them 
and a summary of their expected testimony, when the opposing wit- 
nesses will testify in the presence of the accused. (pp. 662-663) 

In fact, Dixon (1961) only required that the student be provided “names 
of the witnesses against him and an oral or written report on the facts 
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to which each witness testifies” (p. 159) when the witness do not tes- 
tify in the student’s presence. The Supreme Court in Goss v. Lopez (1975) 
was somewhat more specific requiring notice that “The student first 
be told what he is accused of doing and what the basis of the accu- 
sation is” (p. 582). In the either case, the courts are not specifying the 
specific types of information that must be provided to students about 
the evidence to be presented against them, but rather indicating that 
some summary should be provided, even if during the hearing. Sil- 
verglate and Gewolb (2003) warned students “While committed to 
appropriate notice in theory, the courts, in practice, unfortunately find 
almost all notice appropriate” (p. 55). 

The courts have not held that the United States Constitution. re- 
quired a specific period before the hearing that notice be provided 
(Kaplin & Lee, 1995; Stoner & Cerminera, 1990; Stoner & Lowery, 2004). 
The advance notice required has varied from as little as two days (Jones 
v. State Board of Education, 1969; Nash v. Auburn University, 1987) to 
as long as ten days (Esteban v. Central Missouri State College, 1969). Ka- 
plin and Lee (1995) noted that most courts have identified some re- 
quirement between these outer limits, but also required institutions 
to comply with their policies regarding this notice. 

The Supreme Court held, “There need be no delay between the 
time ‘notice’ is given and the time of the hearing. In the great majority 
of cases the disciplinarian may informally discuss the alleged miscon- 
duct with the student minutes after it has occurred” (Goss v, Lopez, 
1975, p. 582). This approach is most likely to be defensible in the con- 
text of higher education only for less serious offenses in which sus- 
pension or expulsion is not a possible consequence. Silverglate and 
Gewolb (2003) noted, “In the case of less serious misconduct, notice 
may be oral and may be given immediately before the informal give- 
and-take between the student and administrator that fulfills the min- 
imal constitutional requirement for a hearing” (p. 54). 


Opportunity to Be Heard: Due Process During the Hearing 

The fundamental right which must be addressed during the hear- 
ing is the opportunity for students “to speak in their own defense and 
explain their side of the story ... Courts usually will accord students 
the right to hear the evidence against them and to present oral testi- 
mony or, at minimum, written statements from witnesses” (Kaplin 
& Lee, 1995, p. 487). The Supreme Court in Goss v. Lopez (1975), quot- 
ing the much earlier case of Grannis v, Ordean (1914), noted, “The fun- 
damental requisite of due process of law is the opportunity to be heard” 
(p. 579). 


Furthermore, formal rules of evidence do not apply to these hear- 
ings (Nash v, Auburn University, 1987). While this basic right is well 
established, students have raised other concerns and the courts have 
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reached varying conclusions on specific aspects of this hearing includ- 
ing: allegations of bias, right to counsel, and right to cross-examination. 


Allegations of bias. Several cases have involved claims by students 
that their due process rights were violated by public institutions of 
higher education because of bias on the part of members of the hear- 
ing body. In Gorman v. University of Rhode Island (1988), the Court of 
Appeals for the First Circuit, citing Duke v. North Texas State Univ. (1972), 
noted, “Generally, in examining administrative proceedings, the pre- 
sumption [regarding bias] favors the administrators, and the burden 
is upon the party [the student] challenging the action to produce evi- 
dence sufficient to rebut this presumption” (p. 15). 


The court noted that merely having prior knowledge of a case 
or working in a particular case did not give rise to bias observing, 
“In the intimate setting of a college or university, prior contact between 
the participants is likely, and does not per se indicate bias or partial- 
ity” (p. 15). A related claim often raised by students relates to the multi- 
ple roles played by university administrators. Courts have repeatedly 
rejected this claim (Gorman v. University of Rhode Island; Nash v. Au- 
burn University, 1987, Osteen v. Henley, 1993). 


In either case, the burden rests with the student to demonstrate 
the existence of bias as “The disciplinary committee, which included 
a student representative, is entitled to a presumption of honesty and 
integrity, absent a showing of actual bias, such as animosity, preju- 
dice, or a personal or financial stake in the outcome” (Holert v. Uni- 
versity of Chicago, 1990, p. 1301; see also Hill v. Board = Trustees of Mich. 
State Univ., 2001). 


Right to counsel, A far more difficult question is the circumstances 
in which students have a right to counsel and what role the student’s 
attorney plays in the hearing. In Gabrilowitz v. Newman (1978), the Court 
of Appeals for the First Circuit concluded that because the student 
was facing criminal charges resulting from the same set of facts that 
he was entitled to receive advice of counsel about his pending crim- 
inal case during the disciplinary hearing. As Kaplin and Lee (1995) 
noted, the court’s decision provided a very limited role for the student’s 
attorney. In Osteen v. Henley (1993), the Court of Appeals for the Sev- 
enth Circuit concluded upon reviewing these issues that 


The most interesting question is whether there is a right to coun- 
sel, somehow derived from the due process clause of the Fourteenth 
Amendment, in student disciplinary proceedings. An oldish case (by 
the standards of constitutional law at any rate) says yes, Black Co- 
qlition v. Portland School District No. 1, 484 F.2d 1040, 1045 (9th Cir. 
1973), but the newer cases say no, at most the student has a right 
to get the advice of a lawyer; the lawyer need not be allowed to par- 
ticipate in the proceeding in the usual way of trial counsel, as by 
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examining and cross-examining witnesses and addressing the tri- 
bunal. E.g., Newsome v. Batavia Local School Dist., 842 F.2d 920, 925-26 
(6th Cir. 1988); Gorman v. University of Rhode Island, 837 F.2d 7, 16 
(1st Cir. 1988). Especially when the student faces potential criminal 
charges (Osteen was charged with two counts of aggravated battery; 
the record is silent on the disposition of the charges), it is at least 
arguable that the due process clause entitles him to consult a law- 
yer, who might for example advise him to take the Fifth Amend- 
ment. (p. 225) 
The court in Osteen acknowledged further that the requirement that 


the student’s attorney be allowed to play an active role in the disci- 


plinary hearing could be detrimental. The other situation in which any 
court found an affirmative right for a student to be accompanied by 
his attorney was when the university was represented by an attorney 
or a senior law student only months before graduating from law school 
as in the case of French v. Bashful (1969). 


Right to cross-examination. Another question relates to the extent to 
which students have a right to cross-examine or question witness- 
especially adverse witness. Kaplin and Lee (1995) noted that the right 
of cross-examination was not generally recognized as a constitutional 
essential (see also Dixon v. Alabama State Board of Education, 1961; Win- 
nick v. Manning, 1972). In those cases where the courts have acknowl- 
edged some right to cross examination, it has been very limited. 
The Court of Appeals for the Eleventh Circuit concluded, “There 
was no denial of appellants’ constitutional rights to due process by 
their inability to question the adverse witnesses in the usual, adver- 
sarial manner’ (Nash v. Auburn, 1987, p. 664; see also Jaksa v, Univer- 
sity of Michigan, 1984). In systems which allow for some limited form 
of cross examination, a number of commentators (Stoner & Cermin- 


era, 1990; Stoner & Lowery, 2004) have recommended some form of 
indirect questioning during which questions are asked through the 


judicial board. In Donohue v. Baker (1997), a federal district court ruled 
that when facing possible expulsion in a sexual assault case where 
the fundamental task facing the judicial board was judging the rel- 
ative credibility of two witnesses, the accused student and the alleged 
victim, some form of cross examination was required. The court lim- 
ited the nature of that cross examination concluding 
At the very least, in light of the disputed nature of the facts and 
the importance of witness credibility in this case, due process required 
that the panel permit the plaintiff to hear all evidence against him 
and to direct questions to his accuser through the panel. (p. 147). 
A related issue to cross-examination is the use of screens or other de- 
vices to create a visual barrier between the accused student and a wit- 
ness which is most commonly seen in cases involving allegations of 
sexual assault and are for the purpose of preventing direct contact, 
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rather than shielding the identity of the witness (Stoner & Lowery, 
2004). One court (Cloud v. Boston Univ., 1983) specifically approved 
the use of screens as providing for adequate due process and another 
court (Gomes v. Univ. of Maine Sys., 2005) accepted at least some lim- 
ited use of screens. 


Due Process After the Hearing 

Beyond the conduct of the hearing itself, there are due process 
considerations which come into play after the presentation of infor- 
mation for the board or administrator’s consideration in reaching a 
conclusion. First and foremost the decision regarding the allegations 
must be based upon the information presented and meet the standard 
of proof established within the institution’s own policies. 

The courts have not required that institutions employ a specific 
standard of proof in hearing disciplinary cases on campus and most 
common is a preponderance of the evidence, or more likely than not. 
In reviewing cases, the courts require that the result be supported by 
substantial evidence which is a lower standard (Silverglate & Gewolb, 
2003; Stoner & Cerminera, 1990; Stoner & Lowery, 2004). Once this 
decision is made, the institution has an obligation to inform the stu- 
dent, in writing, of its decision. | 

The courts have not generally required a specific content beyond 
some explanation of the reasons for its decision (Jaksa v. University of 
Michigan, 1984). In Jaksa, the student also claimed that the institution 
had violated his due process by failing to create a transcript of the 
hearing, an argument which was soundly rejected by the court (see 
also Due v, Florida ASM Univ., 1961; Gorman v, University of Rhode Is- 
land, 1988; Schaer v. Brandeis Univ., 2000; Trahms v. Columbia Univ., 1997). 
The judge observed, “While this case illustrates the wisdom of record- 
ing such hearings, it is clear that the Constitution does not impose 
such a requirement” (Jaksa v. University of Michigan, p. 1252). 

Once such records are created, the student has a right of access 
under FERPA. Another important post-hearing consideration, is that 
of an appeal. Most commentators (Kaplin & Lee, 1995, 1997; Silver- 
glate & Gewolb, 2003, Stoner & Cerminera, 1990; Stoner & Lowery, 
2004; Wood, 2004) agree that students have no constitutional right to 
an appeal, but institutional policies may create such a right (see also 
Nash v. Auburn, 1975; Winnick v. Manning, 1972). 


THE PROCESS DUE AT PRIVATE UNIV ERSITIES 

The procedural protections discussed in this chapter thus far ap- 
ply on to public institutions of higher education and private institu- 
tions of higher education engaged in state action, which is an extreme 
rare circumstance. The Supreme Court established the principle of state 
action in its landmark decision of Burton v, Wilmington Parking Author- 
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ity (1961) noting, “Only by sifting facts and weighing circumstances 
can the nonobvious involvement of the State in private conduct be 
attributed its true significance’ (p. 722). It has proven quite rare for 
federal courts to find private institutions engaged in state action in 
student’s claims about the process afforded through discipline system 
(e.g. Albert v. Carovano, 1988, Cummings v. Virginia School of Cosmetol- 
ogy, 1979; Grossner v. Trustees of Columbia, 1968). 

The courts consider instead the private institution’s contractual 
relationship with their students to define the process to be afforded 
to students, The courts also consider these contractual issues in cases 
involving public institutions of higher education when the institution 
has promised students rights beyond those required by the Constitution. 

Discussing the courts’ expectations for private colleges, Stoner and 
Lowery (2004) observed: 

Although twenty-first century courts no longer merely rubber- 
stamp college or university decisions, as they once may have done 
under the doctrine of in loco parentis, courts continue to afford in- 
stitutions of higher education a great deal of discretion. Neverthe- 
less, when colleges and universities do specify the process they will 
follow for student discipline, courts expect them to follow the pro- 
cess they select. (p. 10) 

Consider the conclusion of a New York court which opined: 

Judicial scrutiny of the determination of disciplinary matters 
between a [private] university and its students, or student organi- 
zations, is limited to determining whether the university substan- 
tially adhered to its own published rules and guidelines for 
disciplinary proceedings so as to ascertain whether its actions were 
arbitrary or capricious. (In re Rensselaer Soc. of Eng. v. Rensselaer Poly. 
Inst., 1999, p. 295) (see also Boehm v. University of Pa. Sch. of Veteri- 
nary Med., 1990; Holert v, University of Chicago, 1990; Slaughter v. Brig- 
ham Young University, 1975) 

The court did carefully limits its holding to those cases in which 
the institution deviates from its own procedures in a substantial way; 
minor deviations from the process will not completely invalidate the 
process. Silverglate and-Gewolb-(2003)-noted,“They-[the-courts]tend 
to give universities a certain leeway if they have followed their rules 
in a general way, even if not to the letter’’ (p. 37). The Court of Ap- 
peals for the Tenth Circuit held that the private institutions should 
be ‘‘reasonable [and]... (rules?) are known to the student or should 
have been” (Slaughter v. Brigham Young University, p. 625). 

Although not required to do so, Kaplin and Lee (1995 & 1997) 
wrote that private institutions of higher education may wish to afford 
students the basic rights required of public institutions and several 
well known model codes of student conduct (e.g. Pavela, 2000; Stoner 
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& Cerminera, 1990; Stoner & Lowery, 2004) are designed to meet these 
basic requirements. While recommending that students be afforded 
these basic rights, Stoner and Lowery (2004) warned against using phra- 
ses such as “due process” or “fundamental fairness” because 
Because institutions will be held by judicial reviewers to comply 
with their own choices about process, language must be selected 
carefully. There must not be a commitment—even a vague one—to 
observe murky general, “legal sounding” ideals like “due process” 
or “fundamental fairness.” A better practice is to state exactly what 
process is provided without using such platitudes. (pp. 10-11) 
Courts have in several cases overturned the disciplinary action taken 
by private institutions which promised students fundamental fairness, 
but failed to effectively define that term (Ackerman v. College of the Holy 
Cross, 2003; Fellheimer v. Middlebury Coll., 1994; Goodman v. Bowdoin 
College, 2001). 


THE LINGERING PROBLEM OF HATE SPEECH CODES 

For the past two decades, colleges and universities have strug- 
gled to adequately address the problem of hate speech on campus. 
Kaplin and Lee (1995) noted that hate speech was “an imprecise catch- 
all term that generally includes verbal and written words and sym- 
bolic acts that convey a grossly negative assessment of particular per- 
sons or groups based upon their race, gender, religion, sexual 
orientation, or disability” (p. 509). The Supreme Court rejected a form 
of municipal hate speech code in R.A.V. v. City of St. Paul (1992). 

While the Supreme Court has not ruled in a case involving a cam- 
pus hate speech code, the lower courts consistently rejected campus 
based hate speech codes in the late 1980s and early 1990s (Doe v. Uni- 
versity of Michigan, 1989; Iota Xi Chapter of Sigma Chi Fraternity v. George 
Mason University, 1993; UMW Post, Inc. v. Board of Regents of the Uni- 
versity of Wisconsin System, 1991). In light of this case law, Kaplin and 
Lee (1995) concluded, “The three campus cases, combined with R.A. V., 
make clear the exceeding difficulty public institutions face in attempt- 
ing to promulgate hate speech regulations that would survive First 
Amendment scrutiny” (p. 513). O’Neil (2003) noted that no campus 
hate speech policy had survived judicial scrutiny. 

While this would seem to have settled the question of the legality 
of hate speech codes at public institutions, the Foundation for Indi- 
vidual Rights in Education (FIRE) has identified institutions that have 
some form of hate speech code-even if the institution might charac- 
terize the policy differently. Silverglate and Lukianoff (2003) have sug- 
gested a more simplistic and boarder definition of speech codes as 
“any campus regulation that punishes, forbids, heavily regulates, or 
restricts a substantial amount of protected speech” (p. B7). FIRE was 
involved in the lawsuit against Shippensburg University in which the 
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federal district court ruled against the university. Shippensburg sub- 
sequently agreed to change the policies in question (Bair v. Shippens- 
burg State Univ., 2003; Hoover, 2004). Institutions should carefully 
review their policies to avoid limiting student speech unconstitutionally. 


The most important reason to avoid speech codes rests not with 
the legality of these policies, but rather their effectiveness and the mes- 
sages these policies send. Robert O’Neil (2003), in an essay in response 
to Silverglate and Lukianoff (2003), noted: 

At the most practical level, little proof can be found that speech 
codes really work; it has never been shown convincingly that banning 
the utterance of racist, sexist, homophobic, and anti-Semitic epithets gen- 
uinely enhances a climate of tolerance on campuses. Indeed, there is 
anecdotal evidence that such efforts may actually drive the least toler- 
ant groups underground and harden their resistance in the process. (p. B9) 


The People for the American Way (1991) warned about the larger mes- 
sage these policies send, “Schools looking for a shortcut through the 
First Amendment toward the difficult goal of fighting intolerance for- 
get the obligation to foster a climate of acceptance and open debate” 
(p. 25). Furthermore, these policies send the message that is appro- 
priate to ban speech which offends us, even in an environment where 
open expression should be valued most (Silverglate & Lukianoff). The 
problem of hate speech codes lingers on campus only because insti- 
tutions continue to seek to solve a problem that demands education 
with a policy that simply banishes the symptom without addressing 
its underlying cause. 


CONCLUSION 

In the coming chapters, the authors will describe a variety of ap- 
proaches to student discipline that are designed to enhance the funda- 
mental developmental mission of the student affairs profession, includ- 
ing student discipline. This chapter has outlined the basic due process 
guidelines which must be observed at both public and private insti- 
tutions of higher education. Specific requirements for institutions will 
also be impacted by state policies and laws as well as court decisions 
in_the-institutions jurisdiction_While_these-approaches.do_not_resem-— 





ble the proceedings commonly used in criminal courts, institution’s 
should bear in the mind the observation of the Court of Appeals for 
the Eighth Circuit in Esteban (1969) that the analogy between the stu- 
dent discipline and the criminal courts was inherently flawed. 


Institutions should also recognize that minimal due process does 
not inhibit learning but, rather, supports it, By following the basic guide- 
lines, institutions can create a process in which all students’ rights are 
protected and valued. Little education is likely to come from a system 
that students consider to be unfairly weighted against them, just as 
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an overly legalistic one is less likely to produce the education outcomes 
for which the system was created. These basic due process require- 
ments are the skeleton or framework around which systems of stu- 
dent discipline are structured. With this framework in place, institutions 
can implement the approaches described in the coming chapters while 
still preserving students’ rights. 
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Chapter IV 


Reframing our Perspectives: 
New Practices for an Alternative Future 


Diane Waryold 


It is Monday morning in the Office of Student Conduct. You arrive 
to work at llam after taking a long weekend away from work to at- 
tend a reunion with old college friends. The trip was hassle free and 
you arrive at work energized and rejuvenated. As you walk into the 
building in which your office resides, you think to yourself that you 
are pleased that you had the opportunity to take some much needed 


time away from the pressures and stress of the office. These feelings 


abscond quickly when you discover the following phone messages 
in your voice mail... 
Friday, date- 8:02am 
Diane, this is Chief White. Could you call me when you get in? 
We have a very delicate situation that we are dealing with involving 
a drug dealer (yes, he is one of our own students)... we have a request 
from the city PD to work with them on a sting ... I know I promised 
you an officer at John Jones's hearing this week ... but this may impact 
this offer. Please call when you get this message. 





Friday, date- 9:46am 

Diane, this is Dr. Lake with the Chemistry Department. I would 
like to talk to you about a possible cheating incident involving multiple 
students in one section of our basic Chem. course. When I say multiple, 
I believe that it could involve 30 plus students who have cheated on 
an on-line quiz. I am very disappointed and upset about this. I can be 
reached at xxxx, 

Friday, date 11:29am 

Dr. Waryold, this is Mary Johnson, a local attorney in the area. 
I would like to talk with you about my client—John Jones. He has been 
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subpoenaed by the university to attend a campus hearing about drug al- 
legations, Please call me immediately at xxx-xxxx. 





Friday, date 1:29pm 

Dr. Waryold, my name is John Jones Senior. My son is John Jones. 
He has just phoned me and told me that the university has accused him 
of using drugs. This is totally ridiculous. He was smart enough to get an 
attorney, because he knows how the system works ,.. but he just told me 
about this, lam on my way up to the university and would like to speak 
to you when I get there. 


Friday, date 2:54pm 
Diane, hello, this is Dr. Semands with the University Counseling Cen- 
ter. lam returning your call. 


Friday, date 4:29pm 

Diane, hello, this is Pam Scott with Housing and Residence Life. I 
am calling about two students, John Jones and Mary Beth Ashlock. John 
is involved with a huge drug situation and I have cancelled his Housing 
contract. I just wanted to make you aware of this. Mary Beth has visited 
with Debra, one of my HD’s. She is very concerned about a cheating sit- 
uation in her Chemistry class ,.. this is causing her great anxiety and 
I just wanted to see what was going on with it. Please give me a call as 
soon as possible ... thanks ... My number is xxxx. 





Monday, date 8:16am 

Diane, this is Coach Johnson. Can you give me a call at xxxx. I under- 
stand that my running back Johnnie Jones is accused of smoking some pot 
in the halls. I find this hard to believe, but would like to talk to you about 
this. We are leaving town for an away game this morning, but please give 
me a call on Tuesday. My number is xxxx. Thank you. 





Monday, date 9:57am 

Diane, this is Stephen Hall with Greek Life. Could you give me a call? 
I have several students who are worried about a cheating incident that may 
have happened in their Chem. class. I will be meeting with them at 2pm. 
My number is xxxx.” 





A day in the life of a student conduct administrator can be ex- 
tremely demanding, complicated and taxing. In just eight hours time, 
the university police, a faculty member, an attorney, a parent, a uni- 
versity psychologist, a staff member with housing and residence life, 
a coach from the athletic department, and the Coordinator of Greek 
Life have phoned this administrator asking for a consult and/or a 
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solution to the challenges presented by students on campus. How will 
this student conduct administrator get through the day? How will this 
student conduct administrator navigate the system of policies, proce- 
dures and structures that have been put into place at this institution 
to handle such situations? Will the system support or detract from 
the problem-solving efforts? Will there be stumbling blocks? How 
formal or flexible is the system? And, what does the design of the op- 
erational components of the system look like? Does this design meet 
contemporary needs? How will the various constituents interface with 
the system and this administrator? What support and consultation will 
this administrator receive? How will the hurried nature of this posi- 
tion impact the outcomes? And, most importantly, what will be the 
impact on the students who are allegedly involved in these incidents? 
Will the results be value-driven, educational, instructive, creative and 
meaningful? 


Many student disciplinary systems have lost their educational ef- 
fectiveness, usefulness and zeal. These systems have evolved into cus- 
tomary, monotonous, structured, legalistic and lifeless machines. They 
are often perceived by students and other stakeholders as bureaucra- 


tic, legalistic, menu-driven, inconsistent, impersonal, archaic and un- 


fair. The student disciplinary process has become excessively routine 
and has fallen prey to adjudicating cases for the sake of adjudication. 
The process is oriented towards responding to forbidden behaviors 
and managing crises as they arise. 


Often times, student conduct administrators such as the one high- 
lighted above are overwhelmed and inundated with the volume of 
the caseload, insufficient staffing to help to manage the volume, and 
lack of support. The dynamic nature of issues associated with the law 
and higher education and the rapidly changing complexion of cam- 
pus cultures create a situation in which few senior student affairs offi- 
cers are able to stay abreast of the intricacies of student discipline. 
Therefore, many entry-level and mid-level student conduct admini- 
strators are forced to work independently to solve complex issues that 
may carry high stake implications with respect to the public relations 
and liability of the college or university. 


These student conduct administrators often are besieged and are 
left on their own to manage demanding and stressful situations. Anec- 
dotal comments collected through conversations with entry-level ad- 
ministrators at the ASJA Institute suggest that additional pressures 
are caused by campus politics, laws and mandates, campus traditions, 
alumni, societal values and expectations, town/ gown issues, parental 
involvement, technology, and burdensome systems that have been put 
into place to drive the process. 


This chapter will offer a fresh perspective on innovative and crea- 
tive ways of thinking about students and their modern-day needs as 
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we consider alternative practices. The impact of situational complex- 
ity upon our humanity will be examined with respect to the values 
that the current millennial generation of students bring to their be- 
havior. Person-environment interaction theory (Lewin, 1936) will be 
explored as a stimulus for creating intentional communities or envi- 
ronments where positive values translate into productive student be- 
haviors. 


Student Conduct: the Administration 

What is the purpose of student conduct resolution processes? Is 
it only punishment, correction and behavior control? Or should it be, 
as suggested by The State of Student Judicial Affairs (1998), “a proactive 
collaborative effort among campus units to build community” (p. 3). 
Student conduct administrators would be sensible and wise to take 
time to pause and to consider this foundational question. Gehring (2001) 
advises that “disciplinary processes have become too procedural and 
mirror adversarial proceedings that preclude student development” 
(p.466). Incorporating teaching and learning into the student conduct 
process must be intentional in order to enhance learning. This requires 
the creation of positive and collaborative campus environments. 

In Chapter 1, Lancaster speaks of the world of student conduct 
as an “either-or’’ proposition. A world in which student conduct ad- 
ministrators may miss opportunities to teach and reinforce positive 
behaviors. The responsibilities assigned to student conduct admini- 
strators are complicated by the stressors noted earlier. Despite decades 
of discussions about the ‘‘ought-to’s” and “shoulds” of educational 
values in student conduct resolution, some would argue that little has 
changed since disciplinary systems were scrutinized and described 
as “dirty work and as a noxious and difficult chore.” (Appleton, Briggs 
& Rhatigan, 1978 p. 100). 

Many practitioners in student conduct resolution have been chal- 
lenged by the thoughtful work of Gary Pavela. One of his earliest works 
stated that student discipline had become a function in which systems 
are described as “complex and burdensome,” dominated by “self- 
inflicted proceduralism” (Pavela, 1983 p.32). Yet, as we were reminded 
us in chapter 3, “excessive proceduralism, where it exists, has largely 
been caused by the institutions themselves (Travelstead, 1987, p. 15). 
It is not surprising that the current generation of student conduct ad- 
ministrators feels plagued by what the burden of their work imposes 
and that many suffer from the awareness that the practice of student 
conduct resolution sometimes still is marginalized by the perception 
that it remains “dirty work and ... a noxious ... chore” (Appleton, 
Briggs & Rhatigan, 1978, p. 100). | 

The use of metaphors can be helpful and instructive when describ- 
ing perceptions of student conduct. During the course of a competency 
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session at the ASJA Donald D. Gehring Campus Judicial Affairs Training 
Institute in 2003 and 2004 participants were asked to contemplate the 
meaning of student conduct by brainstorming metaphors to describe 
their roles and work. One participant described the work as a “roller 
coaster.” He expounded on this metaphor by stating that the work 
of the conduct administrator can be best described as having many 
“highs and lows” and scores of “thrills and fears.” Another partici- 
pant described student conduct as a “game of chest where the more 
you learn about the game and how to move, the more complex the 
game becomes.” A third participant used the metaphor of a “teeter 
totter” to describe student conduct resolution. This participant per- 
ceived student conduct as a “balancing act where the interests of all 
must be taken into account in determining the appropriate solution.” 
A “jig-saw puzzle” was also identified as a metaphor to describe stu- 
dent conduct. This participant viewed student conduct as a ““brainteaser 
or riddle that demands energy in finding a solution that has many 
pieces to consider when pondering the results.” These were striking 
metaphors. They accurately describe the mystifying and tactical na- 
ture of conduct resolution as well as the emotional toll that the work 
takes upon practitioners. Student conduct resolution has often been 
relegated to a secondary role in student affairs administration— 
considered a necessary institutional evil. Yet, there are few other pla- 
ces in institutional life in which there is a greater possibility to pro- 
foundly affect the life of a student. 


The successful student conduct administrator must be adept at 
administering the conduct system while finding new ways of connect- 
ing with the humanity of the student learner. This requires aptitude, 
energy, determination, and time. Gary Pavela has advocated in many 
of his writings and elsewhere in this book that student conduct ad- 
ministrators must engage students in substantive dialogue about the 
motivation and impact of their behaviors. 


It is regrettable that some systems of conduct appear to have lost 
track of the essential purpose for which they exist—the “why” of stu- 
dent conduct resolution. Student conduct, like other areas of student 
affairs, is ever evolving and is in a period of transition and transfor- 
mation due to the challenges noted above. Increasingly there is con- 
cern for the ethical development of student offenders. One need only 
look at the ethical transgressions of corporate America, in professional 
athletics and the scandals in mainstream institutions such as the Cath- 
olic Church to recognize the importance of facilitating the ethical and 
moral development of students. | 


Student Conduct: the Students 
Much has been written throughout the years about student de- 
velopment and the predictable changes that students undergo as they 
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struggle to fashion their identities. Howard-Hamilton, Patton and Hin- 
ton in Chapter 6 describe what administrators might expect as stu- 
dents grow and mature. Student conduct can have a profound impact 
on the ethical and moral development of students. Traditional students 
in particular, as young post adolescents, are making meaning of their 
world and defining their sense of self in the context of this world. It 
is essential for student conduct administrators to understand who these 
students are and to recognize the importance of what they value in 
order to effectively facilitate their growth and development. 
Student conduct administrators would benefit by pausing to take 
into account the attitudes and needs of the current generation of stu- 
dents. The fluid nature of value development in the college years ne- 
cessitates that administrators stay in touch with student beliefs. There 
are preventive measures as well as a variety of alternative approaches 
to student conduct that colleges and universities may incorporate when 


forming intentional communities. Such approaches also that take into 


account the contemporary needs of diverse learners. 


What Students Value 


_ The current population of students best can be described as the 


most diverse and dissimilar of any cohort of learners served in the 
history of higher education. Howe and Strauss (2000) describe this group 
as the “most numerous, most affluent, better educated and ethnically 
diverse” generation (p. 4) to date. Traditional-aged students of today 
are often referred to as the Millennials. These students have been de- 
scribed as optimistic and hopeful (Keppler, 2003). They favor team 
and peer activities (Oblinger, 2003). Millennials are generally more 
conservative and conventional and are agreeable to following rules 
and respecting authority (Astin, 2002). 

Students of the Millennial are also characterized by their enthu- 
siasm towards the use technology. These technologically savvy stu- 
dents are multi-tasking and they possess a zero tolerance for delays. 
They have a profound need to stay connected through the use of cell 
phones and e-mail/instant messaging (Keppler, 2003). Some would 
declare that many of these students are addicted to the Internet, When 
looking at the Millennial generation as a whole, many experts char- 
acterize this population from an affirmative viewpoint. This is the group 
that has a ‘solid chance of becoming America’s next great generation 
(Howe and Strauss 2000 p. 5.). 

Callahan (2004) on the other hand, describes the current gener- 
ation of students as a Janus of sorts. Janus is the Roman God “‘of gates 
and doors” (http:/ /www.cs.berkeley.edu/--daw/janus/) that is. de- 
picted with two faces pointing in opposite directions. These faces can 
symbolize the two contrasting sets of morals and values that students 
appear to possess. One face points to the right and depicts the prin- 
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cipled value system that drives the personal side of these individuals. 
The other face points to the left and portrays the contradictory value 
system which is applied to their professional side and their need for 
success, Callahan (2004) describes the Millennials as a part of the larger 
population of sheltered, driven, excessively ambitious, pressured, and 
overly stressed individuals. 


Callahan asserts that cheating in our culture is on the rise because 
of the competitive and materialistic nature of these individuals. He 
suggests that these individuals feel that they must cheat to get ahead. 
If they don’t cheat in order to keep up with what is transpiring in the 
community, they believe that they will become the chump or sucker 
who chose to be honest and who consequently received the less com- 
petitive advantage/grade. The old adage that “everybody else is do- 
ing it” is a widely held attitude among this group. It’s a ‘“dog-eat-dog 
world” where life is a competitive contest and a high stakes game is 
the broad assumption held by many students (Keynote address—CAI 
Conference 2004), 


Unfortunately, self-reported survey data from students in higher 
education in research conducted by McCabe (2003) support Callahan’s 
suppositions and the charge that cheating is prevalent. In these sur- 
veys, approximately eighty three percent of students report cheating 
in college (McCabe, 2003). Changing technology, including the inter- 
net, is a primary concern. Research from the American Association 
of Suicidology—a 2003 Survey of Counseling Centers Directors— also 
gives credence to Callahan’s claims. This research alleges that students 
are overly stressed and pressured. The data indicates that more than 
eighty percent of college counseling centers report that they are seeing 


five years ago. Kitzrow (2003) supports this finding and adds that there 
is an “overall increase in the demand for counseling services” on col- 
lege and university campuses (p. 168). 

All of the characteristics and beliefs described above can manifest 
in student behaviors. These findings affirm the need for thoughtful 
and intentional alternative approaches to student conduct on campus 
and reflect the importance of technology as well as the institutional 
environment. 


Systems of Conduct: The Interactionist Perspective 

Long ago, Kurt Lewin (1936) proposed the formula B=f (P x E) 
that describes behavior as a function of the interaction of person and 
environment. This formula can be extremely helpful in conceptualiz- 
ing creative ways of thinking about student behavior and the impor- 
tance of creating communities that celebrate positive values. The 
environment in this equation is the campus setting, the campus at- 
mosphere in the classroom and outside of the classroom, the ethos, 
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the campus community and culture. Callahan (2004) has identified 
the importance that environment plays in determining what students 
perceive as acceptable behavior. Although it may seem like a formid- 
able task, student conduct administrators must take a critical look at 
why they appear to be busier and more hurried than ever. What are 
they so busy about? How much time is spent with managing overly 
complex systems and with adjudication and responding to alleged in- 
cidents of conduct as opposed to deterrence efforts that promote a pos- 
itive living /learning environment? Is there a balance between the time 
spent with the person (student) and the time devoted towards creat- 
ing a community of shared values and an environment that is con- 
ducive to promoting positive behaviors from such persons? Is it possible 
that more time spent with promotion efforts might decrease misbe- 
havior and enhance the overall collegiate experience of the student? 
Could such efforts give harried student conduct administrators some 
reprieve? 


Lancaster and Waryold (2003) define “promotion” in part as spon- . 


soring and implementing alternative practices to the traditional stu- 
dent conduct process. Many of these alternative practices are presented 
in depth elsewhere in this book. Among these are mediation and dis- 
pute resolution, restorative justice, ethical friendship of peers and the 
use of student development Their is also importance in the concept 
of community. 


The Community and the Environment 

Student conduct administrators fall short of their potential as ed- 
ucators when they neglect to take into account the impact of environ- 
ment and community and their impact on student behavior. Student 
conduct administrators must make the development of a positive ed- 
ucational community that embraces shared values a priority. These 
administrators are in a unique position to assume a leadership role 
on campus. They can help faculty and staff such as the university po- 
lice, the university psychologist, the staff member with housing and 
residence life, the coach from the athletic department, and the Coor- 
dinator of Greek Life mentioned in the opening scenario of this chap- 
ter to understand the importance of constructing positive communities. 
Student conduct administrators are often called upon as the “experts” 
on campus in student behavior and in the environment. They are well 
equipped to rise to this authoritative role because they have their fin- 
ger on the pulse of the motivations of student misconduct. 
Creating successful environments 

Wells’ (1996) defines the characteristics of successful environments 
or communities. He uses three criteria to define this: (1) commitment 
to the community, (2) a sense of empowerment, and (3) a sense that 
one ‘matters’ to others within the community (p.18). In order to create 
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an environment in which commitment to the community is present, 
students must be recognized as the main stakeholders. Students will 
claim ownership and commitment to the community if they feel that 
their investment of time and energy is worthwhile. As previously men- 
tioned, the current generation of students favors efficiency and they 
are economically oriented. Therefore, it is of utmost importance to create 
valuable and meaningful activities in which students can feel a real 
sense of accomplishment and can see the advantages associated with 
membership to the educational community. 


Commitment to the community is fostered when students feel 
membership in, and ownership of or responsibility to the institution. 
Ownership and responsibility are created by involving students in the 
governance of the institution at all levels. This can be demonstrated, 
for example, by involving students with rule setting and creating com- 
munal pledges that define shared values and expectations. Students 
must be invited to reflect on, and commit themselves to, the behavi- 
oral guidelines that define the standards for community living. 


The use of emerging technologies is encouraged to gain the ap- 
peal of students and to create avenues for dialogue defining commun- 
ity values. A virtual bulletin board for thoughts on community values 
can be set up by strategically placing terminals in places where stu- 
dents frequent (student lounges, cafeterias, the bookstore, campus cof- 
fee shops etc.). Students will use this electronic means to share ideas 
and to network with others. Online communities will form as partic- 
ipants flush out some type of consensus. Involvement in rule setting 
and the creation of communal pledges creates a spirit of shared re- 
sponsibility and empowerment. This approach is particularly effective 
when applied to traditional aged college students who tend to place 
peer and team activities as central. Peer influence can have a profound 
impact on self governance and behavior. An ethic of interdependence 
or “ we are all in the same boat together” can be fostered by helping 
students to understand that it is much more desirable and productive 
to create a student life net in which successes as well as challenges 
are shared. 


The ethic of interdependence can be instituted when the environ- 
ment develops some form of rituals and traditions. For example, sev- 
eral institutions across the nation have implemented a signing ceremony. 
A signing ceremony is a ritual in which students come together to 
publicly denote their support of an honor code or creed. As mentioned 
in the earlier part of this chapter, the current generation of students 
is agreeable to following rules. Institutions are in a unique position 
to take advantage of the beliefs of this current generation of students 
by involving them in defining a set of values or a value statement 
which promotes ethical student development. Misbehavior can be 
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changed and the environment may be improved by urging students 
to engage in reflective thoughts about decisions and actions before 
they occur. 


Mattering and Technology 

Schlossberg (1989) defined five aspects of mattering that have ap- 
plication to student ownership in their community. They include 
attention—the feeling that one is noticed; importance—the belief that 
one is cared about; ego extension—the feeling that someone would 
be proud of what one does or would sympathize with one’s failures; 
dependence—the feeling of being needed; and appreciation—the feel- 
ings that one’s efforts are appreciated by others. Students need to be 
shown that they matter in order to be motivated to want to play by 
the rules. And, when they do play ny the rules they should be re- 
warded for such. 

Again the use of technology can be beneficial. Student conduct 
administrators should consider innovative uses of the Internet to change 
culture. A vivid example of brilliance in using technology to appeal 
to the current generation of students is the John Dean campaign. The 
power and allure of technology and the Internet is only beginning to 
be discovered. Student conduct administrators can be on the cutting 
edge of delivering ideas about good behavior to students through high- 
tech. vehicles. Students will feel that they matter if administrators look 
at what is of relevance and importance to them. 

Student conduct administrators assume the humbling responsi- 
bility of helping to facilitate the moral and ethical growth of students 
while educating the campus community about the importarice of pos- 
itive communities in the educational process. The constituents in the 
opening scenario are not going to disappear. Their demands are real 
and great and student conduct administrators need broad competen- - 
cies in order to meet the demands that they produce in a proactive 
way. Students and their environment are constantly evolving. Student 
conduct administration also must evolve, utilizing new technologies 
to solve the continuing challenges of building ethical communities. 
Student conduct administrators must keep abreast of what students’ 
value and they must be strategic in responding to student needs. 
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Chapter V 


Managing Student Conduct & Conflict 
Through Mediation and Other 
Alternative Dispute Resolution Processes 


William M. Fischer 
Nancy Geist Giacomini 


Introduction 

College and university campuses, like any other complex social 
structures, are natural arenas for conflict. Traditional student conduct 
issues often arise from such conflicts. Consider the student who takes 
issue with a faculty member’s grading system; roommates whose life- 
styles differ; a young couple who argue over relationship issues, or 
a long-time neighborhood resident fed up with student noise and par- 
ties next door. Consider too the potential for discord between a mi- 
nority group and entrenched campus administrators, or between groups 
of different cultural or ethnic backgrounds; a group of students on 
a residential floor that rises up against an overzealous staff, or a con- 
frontation between two fraternities arising from long standing com- 
petition with one another., 

There are almost as many ways to define conflict as there are ex- 
amples of conflicts themselves. It is generally agreed that to have con- 
flict, there must exist divergent (whether actual or perceived) and 
incompatible opinions or goals within or between individuals or groups 
(Owens, 1995, p. 147), Classical theorists have historically viewed con- 
flict as evidence of a breakdown in the effective management of sub- 
ordinates. A bureaucracy therefore has as its goal the ultimate and 
ongoing control of conflict through hierarchical order. This control is 
achieved through whatever overt or covert means necessary so that 
the threat of organizational disruption caused by conflict is avoided 
at all cost (Owens, p. 146). 

Today, according to Owens, 
conflict in organizations is now seen as inevitable, endemic, and of- 
ten legitimate. This is because the individuals and groups within 
the human social system are interdependent and constantly engaged 
in the dynamic processes of defining and redefining the nature and 
extent of their independence. Important to the dynamics of this soc- 


49 





3 pe re er Se Se 0 


== i a ee 5 irt 





ial process is the fact that the environment in which it occurs is, it- 
self, constantly changing [p. 148] 
In the same vein, conflict is inevitable on today’s college or university 
campuses, where interdependent, fluid communities are comprised 
of individuals, groups, and subcultures who live, study and socialize 
together in close and ongoing proximity [Warters, 1995, p. 9]. 


Traditional Institutional Approaches to 
Student Conduct and Conflict 


The campus disciplinary system is a prime example of a process 
within a system or organization designed to take a bureaucratic, hier- 
archical approach to controlling conflict in interdependent student com- 
munities. Early disciplinary systems were expressly designed to control 
student behavior, limit speech seen as hostile or inflammatory, pro- 
tect the safety of students and the student community, and respond 
to escalating and often violent political and racial conflict on and around 
campus. In other words, these disciplinary systems were created us- 
ing an adjudicatory model designed to react to, correct, and control 
student behavior. 

_ As has been discussed in earlier chapters, campuses responded 
to the times by designing systems that borrowed the language and 
processes of their legal counterparts. Campus codes were shaped and 
implemented to bring and investigate charges of student misconduct, 
prosecute students using professional staff members or campus and 
local police, determine guilt or innocence, and inflict sanctions. By its 
nature, this model is less educational than it is punitive. It is also not 
very supportive of encouraging students to accept responsibility for 
conduct determined to be inconsistent with established community 
standards. Where early disciplinary models succeeded in expedience 
and due process, they failed in teaching students how to deal effec- 
tively with situations involving confrontation, conflict and commun- 
ity standards (Girard, et. Al. 1985, pp. 5-6). 

As colleges and universities became more engaged in the busi- 
ness of adjudicating students, court challenges emerged to counter 
disciplinary action viewed as unfair and extreme. Campuses responded 
to subsequent court decisions concerning campus issues by using them 
as guide posts to shape even more legalistic, less developmental ju- 
dicial models. Paradoxically, the same courts soon became even more 
involved in responding to campus mishandling of judicial procedures. 
The result was a cyclical pattern in which courts heard appeals from 
campus processes and campus processes were altered to fit court de- 
cisions that were then appealed to courts. Meanwhile, the campus sense 
of community was eroded in the face of a bureaucratic-legalistic sys- 
tem that processed rather than resolved student misconduct that of- 
ten stemmed from simple conflict. 
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The pendulum that swung so hard in one direction to address 
negative student behavior in the early years nearly knocked develop- 
mental theory out of student discipline altogether. Despite subsequent 
attempts by student life professionals to breath developmental and 
educational life back into student adjudication, years of this “win-lose” 
judicial mentality took a toll. The nature of student conflict and unrest 
wasn't transformed so much as controlled. The resulting and some- 
what artificial means of dealing with interpersonal conflict indirectly 
(through a third party judicial officer) on campus understandably left 
many parties unsatisfied. The adjudication process and sanctions in- 
curred were meant to cure the symptoms of conflict, but left the un- 
derlying sources of conflict unexplored and therefore unresolved. 


The forces that led to legalistic campus disciplinary systems ul- 
timately left a void in how student behavior and conflict is addressed 
on campus. Campuses created student communities without the nec- 
essary skills, opportunity or confidence to communicate with one an- 
other in the face of conflict. In the end, students lost opportunities to 
learn how to be civil members of a campus community and agents 
of their own conflict resolution. The student voice was largely silenced 
by early efforts of college and university campuses to create and en- 


force stringent disciplinary codes in response to student conflict. With- 


out that voice, it is difficult to transform student disciplinary systems. 
To be a truly civil, just, and responsible community, campuses must 
empower students to work within established systems to effectively 
resolve their own conflicts. 


Contemporary Approaches to Responding to Student Conflict 
Not surprisingly, the pendulum that swung so hard in one direc- 
tion to control student misconduct appears to be on its way back, thanks 
to the work of professionals and students pushing to redefine campus 
disciplinary systems to include a balance of due process and devel- 
opmental opportunity. Part of this equation is the provision of pro- 
cesses and education that allow for students to resolve their own conflict, 
before, during and after a disciplinary process is set in motion. 


Alternative dispute resolution processes such as peer, campus and 
community mediation; anger management seminars designed to help 
students recognize personal conflict styles and ways of managing con- 
flict; conflict coaching to help individuals develop their personal con- 
flict resolution skills, and restorative justice models all serve as examples 
of conflict resolution methods that are available to students and that 
provide a more productive and educational means of managing con- 
flict in their lives. 


Students learn valuable life lessons from the conflict they exper- 
ience and witness in their campus environment. It is therefore impor- 
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tant for institutions not only to establish fair and consistent commun- 
ity standards and means of enforcing those standards, but also to de- 
velop ways to model, teach, and reinforce conflict resolution skills. 
Unfortunately, colleges and universities, through on-campus judicial 
systems, have more often demonstrated a punitive, overly legalistic 
preference for maintaining or re-establishing order once a problem is 
identified, instead of promoting a system of effective and proactive 
communication, healthy confrontation and interpersonal problem- 
solving skills (Girard, et. Al 1985, pp. 5-6). There is a saying, that if 
you give a mán a fish, he will eat for a day, but teach a man to fish 
and he will eat for a lifetime. The same logic applies when comparing 
traditional campus judicial systems with those that embrace both due 
process and alternative dispute resolution options such as mediation, 
restorative justice models, conflict coaching, anger management pro- 
grams and other spin off uses for skills taught in mediation. The former 
are designed to react and correct, the latter are designed to model, 
teach and transform. 

Alternative dispute resolution options have grown on college and 
university campuses over the past three decades and today formal 
campus programs number in the hundreds. Because each campus is 
free to define their own style of dispute resolution, a variety of effec- 
tive models can be found. A dispute may be resolved through a pro- 
cess of negotiation, in which bargaining is used to move conflicting 
parties towards a shared, though somewhat manipulated agreement. 
Through conciliation on the other hand, a third party brings disputants 
together, or shares information between parties to facilitate discussion 
and eventual resolution of a conflict. 

Fact-finding is an investigative process in which a neutral party 
investigates and subsequently recommends a settlement agreement. 
Arbitration takes the form of voluntary or involuntary dispute reso- 
lution that allows a third party to explore disputants’ grievances and 
determine binding or nonbinding settlement. Finally, mediation allows 
for voluntary participation of disputants in an assisted process of ex- 
ploring and ultimately resolving a dispute (Girard, et. Al. 1985, pp. 1-2). 


The Emergence of Mediation on the Campus 

Mediation in particular reflects the most fundamental values of 
promoting student empowerment and growth in the face of conflict. 
The process of mediation in higher education has followed a thought- 
ful, patient path since the landmark publication of Peaceful Persua- 
sion: A Guide to Creating Mediation Dispute Resolution Programs 
for College Campuses (Girard, Rifkin and Townley, 1985). Following 
the publication’s thorough guidance, campuses began to consider de- 
veloping mediation practices, often within the context of campus dis- 
ciplinary systems. Unfortunately, efforts towards creating formal me- 
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diation programs were often met with limited understanding and mixed 
institutional support. Students and staff trained in mediation were thus 
often left to introduce conflict resolution skills to students outside of 
formal mediation programs. 


Peers transferred the skills they learned into residence hall pro- 
grams focusing on resolving conflicts with roommates. Judicial pro- 
erams drew from mediation training tools to create anger management 
programs as an educational compliment to the more traditional, pun- 
itive sanctions imposed. When it became difficult to get two or more 
disputing parties to the table, campuses adjusted by developing and 
embracing conflict coaching techniques that enabled mediators to work 
one on one with a frustrated student to help him or her resolve their 
own conflict. 


Despite the assertions of mediation proponents that alternative 
dispute resolution practices are vital in college and university com- 
munities, formal mediation offices and options are still slow to gain 
a visible foothold on many of today’s campuses. The reasons are plen- 
tiful. Among them is the reality of diminishing campus budgets to 
support new offices and programs, staff members already juggling 
multiple campus responsibilities and student turnover that inhibits 
the growth of peer driven efforts. In addition, the growing number 
and severity of campus judicial cases and the concern with due pro- 
cess, limits to confidentiality, lack of critical mass to establish and sup- 
port alternative dispute resolution as a resource and even campus and 
community cultures that favor the status quo of third party interven- 


tion in a conflict over direct confrontation and resolution all inhibit 


the growth of ADR efforts and given the natural presence of conflict 
in every campus community, it is surprising that colleges and uni- 
versities have not been required to offer mediation as a necessary op- 
tion to resolve campus problems, particularly given the success of peer 
alternative dispute resolution options at the elementary and second- 
ary school level. Ask the students and educators why such programs 
have taken hold, and they will point to the fact that students feel com- 
fortable and relate to their peers as mediators when involved in the 
process, 


What flows, naturally, from the mutual trust and respect is the 
willingness for the disputing parties to engage in open and honest di- 
alogue regarding the issues; all keys to resolving conflict. Similarly, 
in the special education arena, mediation is clearly outlined as a Fed- 
erally required option in the resolution of an escalating dispute between 
families of special needs children and the schools charged with pro- 
viding students with a free and appropriate public education (FAPE). 


Examples of successful mediation programs can also be seen out- 
side of education. With the rise of incidents of violence and conflict 
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among postal workers (the phrase “going postal” serves as an unfor- 
tunate case in point), the United States Postal Service implemented 
a nationwide transformative mediation process known as REDRESS 
to help resolve thousands of employee conflicts each year. The pro- 
gram offers mediation as a voluntary process that all Postal Service 
employees can take advantage of as part of the Equal Employment 
Opportunity (EEO) complaint process. The healthcare profession re- 
lies on formal mediation processes to resolve internal patient /insurance 
disputes before they end up in court. And the court system itself has 
implemented a wide range of alternative dispute options (i.e., arbitra- 
tion and mediation) to parties in a lawsuit to avoid the necessity of 
proceeding to trial on the merits of the parties’ claims and to assist 
in alleviating the backlog of cases in the court system. 


Even Ebay, the hugely popular internet site for bargain hunters 
has a well established electronic process for resolving disputes. Dis- 
satisfied users of the cyberspace garage sale are encouraged to contact 
SquareTrade, an online dispute resolution service, and can subsequently 
utilize a mediator, whose costs are subsidized by Ebay in the event 
that a deal goes bad. 


These are powerful examples of the national momentum to have 
communities provide their members with opportunities to resolve their 
own conflicts through alternative dispute resolution practices. Clearly, 
there are persuasive benefits for higher education institutions in de- 
signing and implementing such programs as well: early intervention 
of disputes before they escalate to acts of violence; conservation of 
time, energy and resources for administrators; and, of course, the val- 
uable lesson that conflicts can be resolved more productively and mean- 
ingfully. Some legal analysts would go so far as to say that implemen- 
tation of such systems serves as a valuable risk management tool in 
that early intervention strategies reduce the opportunity for litigation, 
which comes at great expense and with the chance of negative publicity. 


Regrettably, while many campuses have identified a real need 
for such alternatives to formal adjudicatory processes they have been 
hampered by lack of training, funding, hierarchical support and eval- 
uation. Bill Warters, Project Director and Co-Editor, Institutional and 
Program Level Guidelines for Conflict Management in Higher Education, 
makes reference to several hundred mediation programs on campuses 
across North America. Yet, many of these campus programs are im- 
posed on the backs of professionals who already have competing full 
time responsibilities in other areas of campus life or are being pro- 
moted by students whose background includes peer mediation train- 
ing, yet who become busy, academically overloaded and ultimately 
who pass out of the institutional system quickly. Programs are un- 
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funded, understaffed, unevaluated, and vastly underutilized. Many 
more campuses have homes for mediation and alternative dispute res- 
olution for faculty and staff that do not entertain student conflicts. 
Some of the best campus mediation programs highlighted just ten years 
ago have faltered or folded, simply because they weren’t embraced 
by the administrative hierarchy and therefore did not become a vis- 
ible means of responding effectively to conflict within the culture. 


Still, mediation is not failing on college and university campuses. 


Programs are insisting on a voice by positioning themselves to find 


a national home, network, materials tailored to the needs of the cam- 
pus community, a mechanism for ongoing evaluation and the oppor- 
tunity to not just become a campus program but a cultural change 
in the way students are taught and allowed to resolve conflict. The 
ADR community at large has struggled with these same issues. What 
is now the Association for Conflict Resolution (ACR) has a long his- 
tory of reinventing itself by name (SPIDR, CreNet) and in practice. 
Today, ACR is home to a small but steady group of professionals in 
higher education who value and practice mediation in higher educa- 
tion. However, ACR’s focus is not higher education, and many cam- 
pus administrators seeking support for mediation efforts have not yet 
found the right niche in ACR. 

The Association for Student Judicial Affairs (ASJA) recognized 
the educational value of campus mediation programs in 1994 when 
they passed a resolution that encouraged members “‘to incorporate 
mediation into their institutional student affairs programs” (Zdziar- 
ski, II 1994), ASJA followed through on this commitment to support 
the growth of mediation programs by establishing an On-Campus Al- 
ternative Dispute Resolution Committee in 1997, offering concurrent, 
pre and post conference sessions on mediation program design, de- 
velopment, and implementation as well as formal mediation training. 
In 1998, the Director of ASJA’s Donald D. Gehring Campus Judicial 
Affairs Training Institute took a major step forward by including med- 
iation as a competency track at the Institute. Each year since its in- 
ception, the number of participants in this track has been growing 
steadily and growing and in 2004, an additional advanced mediation 
track was added to the curriculum. 


Mediation Program Design, Development and 
Implementation Considerations 

So, what is mediation and how is it used in the student conduct 
environment? Fundamentally, mediation programs provide disputing 
parties with an opportunity to come together and entrust a neutral 
mediator or mediators to guide them through a process that encou- 
rages listening, collaboration, and resolution of a conflict to the sat- 
isfaction of both parties. 
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While mediation programs may vary in the number of formal steps 
involved in the process, most typical processes include the following: 
pre-mediation preparation; opening the mediation and introductory 
statements (step one); telling the story (past orientation—step two); 
defining the issues (present orientation—step three); generating options 
(future orientation—step four); testing options (future orientation— 
step five); and writing the agreement and closing the mediation (step 
Six). | 
In mediation training, participants not only learn about the steps 
in mediation, but also focus on the nature of conflict, and the value 
and practice of solid communication skills including reflective listen- 
ing, questioning, summarizing, restating, reflecting, and reframing. 
Participants are also taught a number of useful skills to use in the med- 
iation process, including addressing power imbalances, how to respond 
to challenges by the disputants, cross-cultural issues that may arise, 
caucusing, and terminating a mediation session if necessary. 


Introducing a mediation program on a college or university cam- 
pus requires careful attention to the details of the program’s design, 
development, implementation, and evaluation. In 1999, Dr. Bill Wart- 
ers published Mediation in the Campus Community: Designing and Ma- 
naging Effective Programs. This long awaited publication served to 
provide readers with current principles in theory and practice for de- 
signing and implementing mediation processes on campus. It is im- 
possible to outline how to develop a campus mediation program 
without referencing Dr. Warters’ ongoing hard copy and electronic 
research and resources. 

His state of the art website (http:/Avww.campus-adr.org/) is a crit- 
ical resource to any college or university committed to furthering med- 
iation efforts on their own college of university. Campus mediation 
has no greater ally than Dr. Warters and we highlight his recommen- 
dations here with the hope of introducing new readers and refreshing 
those familiar to his quintessential work in the field. 

Scope of program 

Campus mediation programs are initiated in a number of differ- 
ent ways. Sometimes a student group will develop interest in bring- 
ing peer mediation to campus to help resolve student issues, In other 
cases, a staff member might learn about mediation or participate in 
training, and then hope to introduce these valuable skills into an ex- 
isting or new campus system. And, as mediation gains visibility, more 
high level administrators are being exposed to its advantages and there- 
fore encouraging their staffs to investigate creating mediation practi- 
ces on campus. 

Whether a group or an individual champions the cause, initial 
consideration must be given to the actual type of program best suited 
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for the particular campus. For instance, some programs are limited 
to resolving conflicts between students as in a peer model. Other pro- 
grams adapt a hybrid model and broaden their scope to address all 
types of conflict and disputes among students, faculty and administra- 
tors. Still others serve an important role in addressing concerns that 
arise between neighboring community members and the university, 
Such programs have reportedly made substantial progress in enhanc- 
ing the “town-gown” relationship. 

Those individuals responsible for helping the campus design a 
meaningful conflict resolution system must first carefully research the 
needs of the community to assess an appropriate program design. Not 
only does this research serve to develop a program that can best meet 
the given population’s needs, but it also goes a long way towards garn- 
ering support for the effort from other stakeholders on campus and 
in the community. | 


Location 

Once the scope of the program is defined, consideration needs 
to be given to a suitable location on campus for a mediation process 
to be housed. To some extent, this decision will be determined by the 
population being served by the new program. For instance, if the pro- 
gram will serve students as a complement to the disciplinary process, 
the judicial affairs office may be considered an appropriate location. 
Other locations to consider include the residence life /housing office, 
an ombuds office, or perhaps a location specifically designated as the 
mediation services office. 


While a stand alone office might be ideal, budgetary issues will 
likely be a factor in the decision. It is sometimes far more cost-effective 
to place the program in an office or department that is currently in 
existence. The key is to choose a location that is accessible to the pop- 
ulation being served, neutral, safe, comfortable and large enough to 
house the basic operation—for instance, one that has a conference room, 
a secondary caucusing area and/or waiting room and an area for ad- 
ministrative work including copying, phone calls, files, etc. 


Types of disputes that will be mediated 

During the program development phase, and into the first sev- 
eral months and years of the new mediation program, each institution 
will need to determine what types of cases are mediatable. Generally, 
any dispute arising from a relationship could be ripe for mediation. 
Examples include disputes between roommates, dating partners, 
friends, sports teams, and organizations. But, what about disputes that 
result in acts of violence? Will they be accepted for mediation? Take, 
for example, the difficult sexual assault case. Campuses differ on their 
stance regarding what is a mediatable issue. The decision of what to 
mediate or not mediate will need to be determined on each campus 
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based on institutional culture and values. Consulting with the uni- 
versity attorney regarding any local, state and federal law mandates 
is also advisable. In the end, the best mediation programs will arise 
from institutional community consensus on this important issue. 


Sources of practical and financial support for the program 

Mediation programs tend to thrive where there is broad based 
institutional support. Part of that support network comes from the 
buy in and subsequent referrals that come from the variety of admin- 
istrative and academic departments on campus. When creating and 
implementing a mediation program, give consideration to pulling in 
departments that will benefit from such a program. These include res- 
idence life, judicial affairs, housing services, public safety, affirmative 
action, women’s affairs, campus recreation, student legal services, and 
the inter-fraternity council, to name a few. 


These departments can also provide resources, funding and per- 
haps even personnel who might serve as part of a campus mediation 
advisory board. Such a board can be an invaluable tool in helping shape 
and evaluate the ongoing efforts of anew mediation program. It stands 
to reason that the more support there is around campus for media- 
tion, the more likely the success of a mediation program. 


Additional funding sources 

Financial support is critical for the start up and ongoing imple- 
mentation and evaluation of a mediation program. But don’t be dis- 
couraged if funds are short. A mediation program need not be 
expensive, particularly if it is adopted as part of an already existing 
office such as a disciplinary office or ombuds operation. Institutions 
that are short on funding have found success by securing local, re- 
gional and national grants. 


Grants might come from a city council looking for ways to im- 
prove “town-gown” relationships, a local alternative dispute resolu- 
tion organization or department of education, or a national foundation 
such as the Hewlett Foundation with goals that include the support 
of education, violence reduction, alternative dispute resolution, etc. 
With buy in from the top administrative levels, securing funding for 
staff training can be reduced by recruiting individuals into open po- 
sitions who already have formal mediation training and experience 
initiating new mediation programs. 


Recruitment and selection of mediators 

Once the type of mediation program is determined based on the 
population to be served (i.e. peer-based vs. university wide), recruit- 
ment and selection of a small, well trained, and diverse pool of med- 
iators can begin in earnest. The pool should represent a cross-section 
of the institution, inclusive of race, ethnicity, gender, sexual orienta- 
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tion, etc. Disputants typically report feeling more comfortable, for in- 
stance, with a mediator of similar race, gender, or status (ie. faculty, 
staff, student). To balance the table, institutions often use co-mediators 
selected to reflect the disputants coming to mediation. In other words, 
if a faculty member has a dispute with a student, co-mediators might 
be selected so that one is a faculty member and the other a student. 
The same is true when dealing with gender and racial differences. 


Recruitment efforts for mediator candidates can be as simple as 
seeking nominations, or as complex as a full, open marketing cam- 
paign. Some institutions have even begun to take advantage of the 
fact that high schools are sending graduates to campus already trained 
as peer mediators. Inviting such new students to join mediation efforts 
on campus provides a ready pool of interested and trained mediators. 


Bear in mind that not all individuals who apply for training or 


even complete mediation training will become good mediators. It is 
thus necessary to have some form of selection or screening process 
together with an ongoing review and evaluation process to assure med- 
iator quality. These screening and evaluation processes insure that ap- 
plicants and mediators demonstrate appropriate levels of communica- 
tion skills, the ability to be unbiased, neutral, confidential and skilled 
in the mediation process itself. 


Training 

Training itself poses a significant question in campus mediation 
programs. How will community members be trained, what style of 
mediation will they be trained in, and who will facilitate the training 
program? In the past when campus mediation programs were still com- 
paratively new, institutions struggled with finding the right trainers 
for the right price. While a number of options external to campus ex- 
isted, institutions found these options to be costly and the content of 


programs not tailored to campus populations often missed the mark. 


Some looked to commercial training entities, while others sought as- 
sistance from nearby law schools that conducted training programs 
in dispute resolution, Despite these options, institutions often found 
such programs to lack focus and emphasis on the higher education 
environment. 


In the late 1990’s, the void in training materials and methods geared 
specifically to campus communities was filled by Rick Olshak of Il- 
linois State University, In 1997, simultaneous with the creation of the 
Association for Student Judicial Affairs’ (ASJA) Alternative Dispute 
Resolution Committee, Olshak published a comprehensive training 
manual for the college and university setting. The first edition reflected 
successful training programs being implemented at a number of in- 
stitutions in New York, Delaware and Illinois. The materials were pi- 
loted over the next several years on dozens of campuses across the 
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country, at regional ASJA circuit meetings, as well as at the annual 
ASJA Campus Judicial Affairs Training Institute. 

In 2001, the second edition of the training manual was published, 
incorporating the experiences and feedback of past participants. This 
edition contains extensive materials for basic and advanced training 
programs, as well as for ongoing in-service training programs. It has 
been adopted as the core curriculum for ASJA’s mediation training 
program at its annual summer institute and for programs at numer- 
ous colleges and universities. The manual is designed to allow insti- 
tutions to become self-sufficient with relative ease once the initial 
program is facilitated by external trainers with expertise in judicial 
affairs, higher education and community mediation. 


The length of introductory and advanced training programs var- 
ies. A comprehensive training covering basic and advanced topics ap- 
proximates 30+ hours. Program content is a combination of lecture 
and experiential exercises (role-plays, activities, etc.), Training mod- 
els that have historically worked well for institutions usually begin 
with a comprehensive 25-30 hour initial training, followed by a ser- 
ies of advanced in-service sessions facilitated during the course of an 
academic year. 


Program implementation issues and concerns 

Experience demonstrates that institutions face a number of chal- 
lenges in the program implementation phase of a formal mediation 
program. If these difficult issues and concerns are not dealt with ef- 
fectively, they can ultimately sabotage a program to such a degree 
that the program itself cannot be sustained. One of the biggest chal- 
lenges faced once the mediation program is launched is how to sus- 
tain the energy and momentum of those trained to provide mediation 
services. 

The recurring issue is how to obtain a steady source of referrals 
for the program in order to keep mediator skills sharp, and the pro- 
cess a viable and visible means of successfully addressing conflict on 
campus. Marketing strategies can certainly be of assistance. Consider 
advertising media such as the campus newspaper, radio station, TV 
station, along with paper advertising to include flyers, brochures, bul- 
letin boards, and in whatever other publications that are feasible. Web- 
sites have been successful in attracting attention to such programs, 
particularly if they incorporate options for community members to 
inquire about the program, a particular conflict, or a referral via email 
to the program administrator. Some websites incorporate online chat 
venues that can generate positive program attention as well. 

Importantly, when strategizing means of outreach to the student 
population, consider utilizing student peer mediators to facilitate pro- 
grams for their peers both in the classroom and in residence. Research 
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has shown that peer education and influence can yield positive results. 
Continued outreach to the various offices and departments that are 
considered allies can also be useful. Additionally, consider the for- 
mation of a mediation advisory committee consisting of representa- 
tives from the university and surrounding community that would meet 
periodically over the course of the academic year to discuss any cur- 
rent implementation challenges, including strategizing around the is- 
sue of increasing referrals to the program and evaluating the program. 


Experience and research reveals that it can take anywhere from 
three to five years for a campus culture to build a steady source of 
referrals and maintain an active caseload. This is very frustrating, par- 
ticularly to a student population that turns over every four to five years. 
With little caseload to work with, maintaining the energy level of newly 
trained mediators is difficult. Many mediators with great potential 
simply fall by the wayside and become involved in other campus op- 
portunities while waiting for the first few mediation cases to trickle in. 


A number of creative options exist. The energy of newly trained 
mediators can be channeled into residence hall or organizational pro- 
grams in which mediators become spokespeople for the mediation pro- 
cess, Many mediators find satisfaction in providing basic communi- 
cation and anger management skills to student groups. Some medi- 
ators have demonstrated the mediation model through role plays and 
videotaped productions of the steps of a mediation process. Others 
have found willing audiences in neighboring community elementary, 
middle or high schools that have an interest in implementing medi- 
ation programs but need assistance. Program administrators can also 
schedule ongoing training and role play opportunities for their med- 
iators to keep interest high and skills honed while awaiting a rise in 
the caseload. 


Implications for the Future of Mediation 
in Higher Education 

As campuses and universities strive to visibly incorporate the val- 
ues of responsibility and fairness back into traditional student disci- 
plinary systems, it is evident that alternative dispute resolution practices 
are necessary, not just ideal, components in the processes designed 
to address and resolve student conduct and conflict. Without such op- 
tions, students will never be fully engaged and empowered to resolve 
conflicts in their own campus communities, nor will they learn the 
skills necessary to confront and resolve conflicts into their adult years. 
The burden of controlling student misbehavior will continue to be car- 
ried by overly-bureaucratic processes that strip responsibility from the 
very judicial systems that try to instill this critical value in students. 

As campus mediation programs struggle to gain visibility and 
voice across the country, practitioners will continue to be responsible 
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not only for establishing and administrating their programs, but also 
for effecting real cultural change. This means that mediation programs 
will have to position themselves as invaluable, non-expendable resour- 
ces on today’s campuses, whether they are a stand alone operation, 
or found as ancillary programs tied to larger offices. 

They will do this by building a strong, cooperative base of stak- 
eholders across the campus and into the community; persuading stu- 
dents, administrators and faculty that there are other and often better 
ways to resolve conflict than adjudication; being a visible part of the 
campuses processes available to deal with campus conflict; providing 
solid evaluative data and research into not just about the numbers 
of mediation cases that are processed each year, but also the impact 
that teaching conflict and communication skills has on students and 
campus community members at large, through mediation, conflict 
coaching, anger management seminars, residence hall programs, fa- 
cilitated dialogue, and other creative efforts; and finally finding or creat- 
ing a national “home” for mediation in higher education that fully 
addresses, quantifies and supports the ongoing, significant individual 
efforts of campuses across the country. A willing and able student pop- 
ulation awaits the day when it is allowed and encouraged to deal di- 
rectly and effectively with its own conflicts in ways that may surprise 
and encourage even the most seasoned judicial affairs professional. 
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Chapter VI 


Restorative Justice on Campus: 
Repairing Harm & Building Community 


Tom Sebok 


OUR INTRODUCTION TO RESTORATIVE JUSTICE 

In May of 1998, Jim Fadenrecht, the ‘Chief of Police at the Uni- 
versity of Colorado at Boulder asked five staff members at the Uni- 
versity if we would be willing to attend a half-day informational 
presentation about “restorative justice” (RJ). The Chief said relatively 
little about why he was asking us to attend the presentation. It was 
clear that he thought it might be of interest to us. Included in this group 
of staff were the Director of Judicial Affairs, Director of the Ombuds 
Office, Director of the Office of Victim Assistance, and two University 
police officers. The session was also attended by representatives of 
a number of other agencies in Boulder County (Colorado), including 
the Sheriff’s Department and the District Attorney’s office. 


The presenters for the morning session were Beverly Title and 
Lana Lyons of the Longmont (Colorado) Community Justice Partner- 
ship (LCJP) and Thom Allena, a restorative justice consultant. They 
described their experiences in applying a restorative practice known 
as “community group conferencing” to situations involving juvenile 
offenders in Longmont. 


The University staff members present were fascinated with the 
extraordinary success the presenters said they had experienced in the 
Longmont project. After having completed approximately 100 commun- 
ity group conferences, they indicated their recidivism rate was less than 
five percent! And they reported the satisfaction of all participants in 
these conferences was extremely high. Their explanation for why this 
approach worked as well as it did made a lot of sense to us. This ap- 
proach was not about punishing people for violating laws, but rather 
about identifying and repairing harm to victims and the community and 
helping offenders to make better future choices. They explained that: 
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1. participation in this facilitated conversation was voluntary for all 
participants including offenders; 

2. a prerequisite for offenders’ participation in a community group 
conference was their willingness to take responsibility, i.e., admit- 
ting that they did what they were accused of doing; 

3.in the conference itself, offenders were required to answer the 
facilitator’s questions about the incident; 

4, those harmed or affected by an offender’s actions were given the 
opportunity to speak about exactly how they had been affected; 
5. all participants in the conference, including offenders, collaborated 
on an agreement designed, to the extent possible, to repair harm 
to individuals and to the community and help offenders make bet- 

ter future choices; and 

6. if agreements were reached and kept, offenders would have no record 
of the incident but if agreements were not reached or not kept, the 
matter was referred back to the juvenile justice system for processing. 

As the presentation progressed we began to recognize that the 
reason the Chief had suggested we attend this meeting was to con- 
sider the possibility of applying community group conferencing to in- 
cidents involving wrongdoing by University of Colorado at Boulder 
students. Clearly, this approach would differ significantly from our 
standard conduct hearing processes, which included either a hearing 
with a Judicial Affairs professional or a hearing with a panel. 

I am not aware of any members of our delegation who believed 
that our student conduct process was failing but, upon hearing about 
restorative justice, we became excited about the possibility that this 
approach might achieve profoundly meaningful and lasting results. 
We heard a compelling argument that this approach could be healing 
and even transformative. Given the educational mission of our insti- 
tution, we liked the idea that the focus of this program would be about 
taking responsibility and repairing harm, not on rule violations and 
punishment. 


Further, the question, “what could be done to help the offender 
make better future choices,” seemed consistent with a student devel- 
opment philosophy aimed at education of the whole person. The no- 
tion of a circle of community members sitting together and discussing 
how to resolve a community problem was also very appealing to us, 
For some time we had been seeking ways to build a sense of com- 
munity on our campus. 

It became clear that what was being presented might be a rare 
community building opportunity. This approach would allow the com- 
munity to define its norms and expectations and help offenders to rec- 
ognize the effects of their actions on people in their community, We 
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also liked the balance afforded by the inclusion of supporters for both 
victims and offenders in every conference. 


All of the reported success in working with juvenile offenders was 
encouraging but we were left with the question, “Has this approach 
been used successfully with university students?” When one of us 
asked, the answer was honest but ambiguous: “We don’t know.” As 
an ombuds who has served as a mediator in scores of disputes, it ap- 
peared to me that the RJ approach they described was very much in 
line with my own sensibilities. Ombuds (and mediators) often help 
disputants identify and decide how to repair harm to relationships. 


Although my mediation work did not involve assisting in circum- 
stances involving a clearly identified ‘offender,’ some of the most 
transformative moments I have witnessed in mediations have occur- 
red when one disputant accepted responsibility for how his actions 
affected another. In community group conferencing I saw the possi- 
bility that healing and even forgiveness could occur. Although I did 
not feel critical of our student judicial processes, my impression was 
that they rarely achieved such profound results. 


The Questions that Led to Establishing a Program 


The presenters stated clearly that one of their goals in making 


the presentation to us was to meet one of the conditions of their grant 

funding—to help establish five new programs. All of the fifty or so 

people present were seated with colleagues from their own agencies. 

At the end of the session, the presenters asked us three questions: 

1, Do you think a restorative justice program might work in your set- 
ting? 

2. If so, who are the stakeholders who would need to be involved in 
talking about it? 

3. What would be your next steps? 


Despite the presenters’ lack of awareness about whether a restor- 
ative approach had ever worked (or might work) with university stu- 
dents, we were very hopeful that it would. The Director of Judicial 
Affairs present at the initial meeting told us that approximately 80% 
of the students charged by Judicial Affairs admitted to their alleged 
offense, Our enthusiastic discussion stimulated by their three questions 
actually caused us to start anew program—without realizing it—before 
we even left the building! And even though the presentation we had 
seen involved the application of restorative justice to a juvenile pop- 
ulation within a small town, it captivated our collective imagination 


to think about the possibility of effectively using such an approach 


with our own student population. 


We could easily identify additional stakeholders within our uni- 
versity community. As ours is a large residential campus, it was clear 
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that Housing needed to be represented in any further discussions. Since 
we had already established a peer mediation program for students, 
inclusion of the student coordinator of that program also seemed to 
make sense, The obvious next step (in answer to their third question) 
was to bring these people together to have some in-depth conversa- 
tions about starting an RJ program on our campus. The presenters also 
gave us their contact information, and were willing to serve as con- 
sultants in the months ahead. 


Some Next Steps 

Over the summer, two of our staff attended an RJ conference in 
Minneapolis, MN called “The First North American Conference on 
Conferencing” and three of us participated in community group con- 
ference facilitator training in Longmont, Colorado. Two others attended 
a Colorado RJ Conference in Keystone, Colorado in the fall. We began 
meeting regularly in the fall. Momentum was building. 

As we began to read about restorative justice, we learned there 
were a variety of different restorative practices, such as “family group 
conferencing,” “community accountability boards,” “sentencing cir- 
cles,” and “victim-offender mediation.” We also learned that RJ was 
not a new approach, although its modern form was quite new in west- 
ern societies. McDonald, Moore, O'Connell, & Thorsborne (1995) wrote, 
“The family group conferencing process has been used for centuries 
by the Maori people of New Zealand, although indigenous peoples 
in other parts of the world have employed similar processes.” Zehr 
& Mika (1998) wrote: “RJ views crime as fundamentally a violation 
of people and interpersonal relationships.” Although we did not have 
a concise definition of RJ at the time, Zehr (2002). later defined it as 
 .,.a process to involve, to the extent possible, those who have a 
stake in a specific offense and to collectively identify and address harms, 
needs, and obligations, in order to heal and put things as right as pos- 
sible.” He also identified five ‘guiding questions of restorative justice: 

1) Who has been hurt? 

2) What are their needs? 

3) Whose obligations are these? 

4) Who has a stake in this situation? | 

5) What is the appropriate process in which to involve stakeholders 

in an effort to put things right? 

These are precisely the kinds of questions that can help restore 
a college or university community because they focus directly on the 
people involved and do not assume the violation is against some ab- 
stract entity (e.g., the state, the university, etc.). Further, they treat 
those harmed or affected as primary stakeholders, not merely “wit- 
nesses” in a case between an offender and the entity. In most judicial 
or campus disciplinary processes, the primary questions involve de- 
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termining whether specific laws or codes of conduct alleged to be vi- 
olated were, in fact, violated and determining how to sanction those 
who commit violations. While focusing on these questions does ac- 
complish certain societal goals, it is not likely to empower or build 
a community. 


Developing a Program Structure and Principles 

During the fall our team began to meet with consultants from LCJP 
to plan our new all-volunteer program. We mapped out a structure 
for our project that paralleled the one about which we heard in the 
May presentation. This included three entities: our team, which we 
dubbed the “working group,” a cadre of student, faculty, and staff 
facilitators, and an advisory board made up of key decision-makers, 
alumni, and community members. We decided the conferencing op- 
tion would only be offered to offenders who admitted responsibility. 
We made this decision for two reasons: 1) we did not want to re- 
victimize harmed parties present by subjecting them to denial of their 
experiences and 2) since our process would be designed to “repair 
harm,” if offenders maintained they did no harm, their participation 
would be inappropriate. 

We also agreed that participation would be voluntary for all con- 
cerned, contract completion would be monitored by the Judicial Af- 
fairs office, and the already-existing campus judicial system could serve 
as a “fall back” option if needed. These conditions would preserve 
the due process rights of offenders. And, despite the potential for a 
conference to be uncomfortable for student offenders, we thought that 
the possibility of having no student judicial record of an incident might 
be a significant motivator for some students to participate in the process. 

We also discussed the kinds of matters for which we wanted to 
offer conferencing. In addition to the requirement that offenders ad- 
mit responsibility, we wanted these to be matters that had a medium 
to high degree of community impact, For example, incidents involv- 
ing property damage that required not only police involvement but 
clean-up and/or repair by University staff and incidents that annoyed 
or disturbed a number of residence hall students would be likely scen- 
arios for which a conference might be convened. Specifically, we de- 
cided not to try to pull together conferences for students whose actions 
did not affect others in any tangible way. 

For example, if a student was caught smoking marijuana in his 
room alone, while this would constitute a violation of University pol- 
icy (and State law), unless the student engaged in some other beha- 
vior which caused harm to others, no one else would have been 
seriously affected by the behavior itself. We perceived that, unless there 
was an observable degree of community impact, potential participants 
would be likely to resist participating due to the time and effort in- 
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volved. Finally, to increase the likelihood of our being successful, we 
decided that, at least initially, we would not take cases involving vi- 
olence against other people. 


Conversations With Administrators 

During the 98-99 academic year we met with various administra- 
tors (e.g., the Chancellor, Vice Chancellor for Student Affairs, Director 
of Housing, Police Chief) and obtained administrative encouragement 
and financial support from them for starting an RJ pilot project. We 
also applied for and received a Parents Association grant to support 
the project. As we talked with these individuals about what we wanted 
to do and answered their questions, we became better at describing 
the most important elements of the process. We found ourselves grav- 
itating towards certain key phrases that seemed to resonate with them, 
eg., “promoting offender accountability,” “identifying and repairing 
harm,” “promoting empathy,” “community impact,” “helping offend- 
ers make better future. choices,” “empowering victims and affected 
community members,” and “building community.” 


Frankly, these conversations were surprisingly easy. There seemed 
to be widespread recognition of the potential value of an RJ approach 
that, while initially more time-consuming, promised much deeper and 
longer lasting results than was possible when student offenders only 
met with judicial hearing officers or boards and had no dialogue with 
those they harmed or affected. Even the phrase “restorative justice” 
seemed to spark interest for some of them. Similarly, many if not all 
administrators appeared to recognize the limitations of having an ad- 
ministrator or a panel simply administer sanctions and the potential 
benefits to facilitated face-to-face discussions involving those directly 
affected. 


Recruiting and Training Facilitators 

Members of the working group used our network of contacts in 
the University community to identify and recruit a network of pos- 
sible trainees to participate in our February 1999 community group 
conference facilitator training. We invited people we thought might 
make good facilitators, e.g., peer mediators, University counseling cen- 
ter staff members, and a faculty member from the Department of Com- 
munications. Also, as word spread of our new project, others 
volunteered or were recommended to us. 

In February, the LCJP consultants conducted a 15 hour training 
for our volunteers. Again, because a condition of their own funding 
was helping to establish new programs, their time and effort was do- 
nated to us for free. The training started on Thursday evening, resumed 
on Saturday from 9:00 AM to 5:00 PM and ended with five hours on 
Sunday. Funding for food was provided by the Robert Wood Johnson 
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grant program called “A Matter of Degree” and by the University Po- 
lice Department. The Department of Housing waived their normal room 
rental fee and allowed us use of their facilities for free. 


The First Community Group Conference 

In April, we held our first community group conference. Thom 
Allena agreed to facilitate it and I co-facilitated. The case involved 
a freshman male who broke a $5000 urn which served as a memorial 
to a former Director of Housing at the University. The urn was located 
in a garden outside the student’s residence hall. Additionally, he ran 
from a police officer and, while trying to restrain the student, the off- 
icer sprained his wrist and, as a result, had to go to the emergency room. 


Thom held individual pre-conference meetings with each partic- 
ipant prior to convening the conference. This included the student who 
broke the urn, the police officer, the mother and step-father of the of- 
fender, two students (including one who was a resident from the same 
residence hall as the offender), and the supervisor of grounds at the 
University. He attempted to include the daughter of the woman to 
whom the urn was dedicated and the groundskeeper who cleaned up 
the broken urn. Unfortunately, one of these individuals was out of 
town and the other person’s schedule simply did not allow his par- 
ticipation. Needless to say, all these meetings and phone calls were 
time-consuming but they were critical because they allowed Thom 
to prepare all participants for a successful conference experience. 


Ironically, the conference was scheduled to occur on the day of 
the tragic killings at Columbine High School. Because of its proximity 
to the University of Colorado at Boulder, many of our students had 
close ties to Columbine High School. Some were Columbine alumni 
and others had brothers, sisters, or friends there. We postponed our 
conference for about 10 days. Although there was no obvious connec- 
tion between the Columbine shootings and our new program, given 
its proximity, this tragedy did create a dramatic backdrop in which 
to begin our work, 


When we held the conference, seating for participants was pre- 
assigned and intended to promote the flow of the conversation in a 
particular manner. All participants were asked to wear name tags (with 
first names), as well. Thom began the discussion with a round of in- 
troductions. He explained that the purpose of the meeting was not 
to decide whether the offender was a good or a bad person, but rather 
to identify how the event that brought the group together had affected 
everyone present, to repair any harm that occurred, and to help the 
offender make better future choices. He then asked the offender a ser- 
ies of questions including, “Tell us exactly what you did on the night 
in question , “ “What were you thinking at the time,” “Who do you 
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think your actions affected,” “How do you think they were affected,” 
“What has happened for you since the incident,” and “How do you 
feel now about what you did?” The student described drinking with 
a friend, going outside and eventually finding the urn and rocking 
it until it fell. He described running from the police officer, going to 
jail, and having to enlist the services of an attorney for committing 
a felony (the urn was valued at $5000). He acknowledged that his phone 
call to his mother must have been very worrisome to her. He explained 
that he had borrowed the money from his parents to pay for the urn 
with the understanding that he would have to repay it all. 


Next, Thom asked the police officer to describe the events of that 
early morning from his perspective and to discuss how he was affected 
by them. The officer explained that he was only working that partic- 
ular shift because he had been asked to cover the shift for a fellow 
officer. He described using his night stick to impact the offender’s shoul- 
der in an effort to apprehend him as he was trying to escape. He said 
his wrist began to hurt when he was typing his report about the in- 
cident and wound up spending hours in the emergency room. Further, 
he told the group about coming home to a spouse who was very wor- 
ried about him when he did not come home at the expected time and 
the University policy that required him to use his sick leave prior to 
receiving disability pay while he was recovering from his injury. This 
very human story was only the first of many that, upon being shared, 
affected not only the offender, but everyone in the conference. 


Next, an unusual (and unplanned) turn of events occurred when, 
as the police officer was completing his remarks, he mentioned how 
this act of vandalism reminded him of another incident about which 
he had read in the newspaper. The incident to which he referred had 
occurred earlier in the semester and it involved vandalism of a young 
tree that had been planted in memory of someone’s brother. Ironically, 
the next speaker was the Supervisor of Grounds, who told his own 
heartfelt story about how he had planted the tree to which the officer 
had referred in honor of his own brother who had been killed in an 
automobile accident. He went on to describe how, over his 13 year 
career, incidents like that one and the one about which the conference 
was convened had led him to feel increasingly discouraged about and 
unappreciated by students on our campus. 


Each participant was asked to talk about how she or he was af- 
fected by the incident involving the broken urn. The offender’s mother 
told a particularly powerful story about learning that her son was in 
jail and that he had been injured by a police officer's night stick. She 
said she had been angry. However, having the opportunity to hear 
from the police officer and also hearing from the Supervisor of Grounds 
about his earlier experience led her to say, “Although I was angry pre- 
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viously about what happened to my son, my heart has softened upon 
hearing your stories.” Her response, in particular, seemed to illustrate 
the transformative potential of restorative justice. 


After all participants had spoken, Thom turned to me as co- 
facilitator and asked me to read from my notes about the various harms 
that had occurred as a result of the incident. This activity set up the 
remainder of the conference, which involved asking the group to an- 
swer the two-part question, “Now that you know what harm occur- 
red, what ideas do you have for: a) repairing that harm and b) helping 
the offender make better future choices?” Thom said that any sugges- 
tions should be do-able and measurable and needed to have an end 
date for completion. Everyone in the conference, including the offender, 
participated in this discussion. After some discussion, they chose the 
following as components of the agreement: 

¢ The student would write a letter of apology to the daughter of the 
woman to whom the memorial garden was dedicated and deliver 
this letter to the Office of Judicial Affairs, where it could be reviewed 
and, if deemed appropriate sent to the woman. If the reviewer per- 
ceived problems in the letter, it would be sent back to the student 
for revision and re-submitted to Judicial Affairs for review. 

° The student would get one or two friends and meet with the Su- 
pervisor of Grounds to have an approximately 20 minute discus- 
sion of issues related to students’ perceptions of their responsibilities 
with regard to the campus environment and their recognition of 
what the grounds staff does for the campus. 

e The student would do a four-hour ride-along ina police car with 
the police officer involved in the original incident between the hours 
of 11 PM and 3:00 AM ona weekend night prior to the beginning 
of school. 


A deadline for completion of this agreement was identified and 
Thom explained that successful completion would be monitored by 
Judicial Affairs. The Supervisor of Grounds and the police officer both 
agreed to notify that office when the items involving them were com- 
pleted. As I wrote the items for the agreement onto a contract, the 
group participated in the final activity of “breaking bread” or sharing 
snacks and refreshments. The act of “breaking bread” is important. 
After what can be an emotionally challenging experience of reaching 
consensus after talking about difficult issues, this is a way of bringing 
people together in a more informal way and providing closure to the 
event, And, speaking as one who has now participated in this ritual 
numerous times, I believe it helps to build community. 


As is true for all but eight of the 109 offenders seen to date in 
community group conferences, this offender completed his agreement. 
And like almost all of those, he did not violate the Student Code of 


Restorative Justice on Campus... 71 








Conduct again. Although precise data are not available for compari- 
son with Judicial Affairs cases, both the previous and current Direc- 
tors have indicated their recidivism rate, even among those who admit 
responsibility for their actions, is significantly higher among cases re- 
solved through meetings with judicial hearing officers or boards than 
it is for matters dealt with using the conferencing approach. 
Lessons Learned 

The first lesson we learned upon attempting to convene the con- 
ference described above was based on feedback we received from Thom 
Allena. He said we needed someone to coordinate all the details of 
setting up conferences. Thom reported that he had great difficulty ob- 
taining all the information he needed from the Director of Judicial Af- 
fairs because this individual was often in meetings or on the telephone 
at times when Thom was available to contact conference participants. 

The conference coordinator, as we envisioned the role, would read 
police reports and prepare a packet of information including name, 
contact information, and role of each possible conference participant. 
She or he would speak with each possible conference participants and 
explain what a community group conference was and how it differed 
from simple sanctioning through Judicial Affairs. In addition, this per- 
son would identify a time and date for the conference, communicate 
the date, time, and location for the conference to all participants, and 
find both a facilitator and co-facilitator for each conference. 

Additionally, she or he would be available to answer any ques- 
tions the facilitator might have about anything related to the confer- 
ence, At a half-day retreat in June, the working group decided to pursue 
funding support from a variety of sources to allow us to pay a Co- 
ordinator. Within a month of our retreat we had secured a patchwork 
of funding we could use to pay someone to work 20 hours per week 
in this position. We selected a graduate student who had already re- 
ceived training as a facilitator. She did an excellent job and this added 
to our new program’s credibility on campus. 

Modeling our program after the only one with which we were 
familiar meant that, with the exception of the Coordinator, all of us 
involved in the program were volunteers who had other full-time jobs 
at the University. One of the most time-consuming volunteer tasks 
involved supervision of facilitators. It was decided that I would fa- 
cilitate several conferences. Then, as the member of the team with the 
most mediation experience, I assumed the role of supervisor of fac- 
ilitators. I met with each facilitator twice; once prior to the conference 
she or he facilitated and once after it. 

In the initial meetings, we discussed who might participate in the 
conferences and sometimes we identified additional people not iden- 
tified by the Coordinator who we thought might make valuable con- 
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tributions. We also discussed any issues that might be sensitive, in- 
cluding interpersonal dynamics of which we were aware that might 
present challenges and we discussed how the facilitator might deal 
with them. After each conference, we met to de-brief the experience 
for the facilitator. This was a very satisfying part of my work because, 
in almost every case, facilitators were pleased with the results of their 
work. And, de-briefing soon after the conference afforded the best learn- 
ing opportunity, both for facilitators and for me, since the experience 
was still fresh in their minds and that gave us much to consider and 
discuss. 


We had learned in community group conference facilitator train- 
ing about the importance of the pre-conference discussions between 
the facilitator and each conference participant. Our initial experiences 
immediately reinforced this. We followed the advice of our LCJP men- 
tors who suggested that these conversations were so important for 
offenders and harmed parties that they ought to occur face-to-face, 
Conversations with other likely participants usually occurred over the 
telephone. | 


Facilitators told participants exactly what questions they would 
be asked in the conference and asked them to respond on the spot 
as they thought they would in the conference itself. This gave facilit- 
ators useful information about how these individuals were thinking 
and feeling about the events that led to the conference. Some offend- 
ers needed help recognizing the likely effects of certain things they 
wanted to say. Most benefited from practicing answering the facilitator’s 
request, “Tell us exactly what you did” in a way that flowed logically 
and avoided tangents or the appearance of excuses. The pre-conference 
session also provided an opportunity for the facilitator to give the par- 
ticipants information about the purpose of the conferencing process. 
Doing this with all participants before the conferences were held seemed 
to improve the odds that the conference would be successful. 


We learned that, while supporters of both harmed parties and 
offenders were very important to the process, in the pre-conference 
meetings, facilitators needed to explain to these individuals very clearly 
the purpose of the conferencing process and make sure they were ready 
to participate constructively. Some proposed offender support people 
had a tendency to dismiss the seriousness of how the offender’s ac- 
tions affected others. Similarly, some proposed harmed party support 
people wanted to see the offender punished. Ideally, in this situation, 
if facilitators could not obtain their agreement to cooperate with goals 
of the process, they would thank them for their willingness to partic- 
ipate but explained that their goals were not likely to be met in the 
conferencing process. Other support people would need to be found 
so that the conference could occur. I cannot remember this ever oc- 
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curring. In hindsight, it probably should have occurred in a few cases 
because failure to confront this effectively in pre-conference meetings 
sometimes made the work of facilitating the actual conference much 
more challenging than it would have been with different participants 
in those roles. 

Despite our decision to initially avoid taking cases involving vi- 
olence against people, a number of our conferences, like our first one 


described above, did involve police officers being physically hurt in 


some way. Interestingly, we learned that, despite the fact that our model 
initially categorized some participants as ‘victims’ (which we later 
began to refer to as “harmed parties’’), police officers who are harmed 
in doing their work tend not to think of themselves as “victims.” Those 


officers to whom we have spoken in this situation indicate that they 


see what happened as simply “part of their job.” 

In our monthly in-service training for facilitators, we eventually 
developed a format for debriefing where facilitators were given the op- 
portunity to talk about what the offenders did, identify the participants 
by role (e.g., offender, harmed party, affected community member), 
diagram the seating chart on a board or flip chart, and discuss what 
went well and what she/he found challenging about facilitating the 
conference. These “reports from the front’ seemed to serve as regular 
“booster shots” that reinforced all the facilitators’ interest in our project. 

The conference process appears to have offered significant value 
to our community. While it is undeniably less efficient initially than 
more common campus or city judicial processes, it has promoted dis- 
cussion of important community issues in a constructive way. In nu- 
merous cases, people who initially disliked or mistrusted offenders 
wound up offering to help them complete specific aspects of their agree- 
ments. Relationships that, to say the least, got off to a bad start, were 
often healed as a result of these facilitated discussions. 

Conferencing made it apparent to all participants that police offi- 
cers, who were almost always involved in our conferences, were peo- 
ple with lives, families, responsibilities and feelings. This awareness 
improved relationships between many offenders and police. And peo- 
ple whose voices are rarely heard (e.g., custodians, groundskeepers, 
etc.) on our campus were given the opportunity to talk about how 
offenders’ actions affected them and to help decide how to best repair 
harm they and others experienced. Likewise, police, who are never 
asked to help decide what happens to offenders they arrest, were given 
the opportunity to help decide how to best repair harm that had oc- 
curred and how to help offenders make better future choices. 


The Future 
As was the case with the offender in our first conference, we rec- 
ognized that many students who faced sanctioning by the Office of 
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Judicial Affairs also faced sanctioning in Municipal or District Court 
for the same incident. Recently, members of our working group met 
with representatives of the Boulder Municipal Court, City Attorney’s 
Office, and Boulder Environmental Enforcement Office (dealing with 
noise complaints) to explore the possibility of situations involving uni- 
versity students being referred from city agencies to our project as 
a sentencing diversion. Since many of these students faced sanction- 
ing in both jurisdictions, this would help lighten the load on both ad- 
judicatory processes and provide a single, effective process for dealing 
with incidents of student wrongdoing. It would further the institutional 
goals of educating students about what it means to be citizens and 
provide a way to reinforce the values of the larger community. While 
the details of this partnership are in the process of being clarified as 
of this writing, it promises to be an exciting opportunity to improve 
town-gown relations. 


Thom Allena’s original observation about the importance of hav- 
ing a single person serving as a coordinator for the project remains 
a crucial need. Despite current University budget difficulties, our Po- 
lice Chief recently agreed to contribute a significant amount of money 
to help pay for a coordinator for the coming year. He also successfully 
lobbied other administrators to match his funding efforts. 


The coordinator has already made several significant proposals 
for breaking new ground by suggesting “an alteration in the com- 
munity group conference model for use with cases involving noise 
and alcohol-related matters referred to us by the Boulder Municipal 
Court so that we might process a greater number of violations” and 
proposing to teach a course in the Department of Communication about 
Restorative Justice. If his proposal is accepted, students in the course 
will participate in conferences and faculty in the department (after gain- 
ing the necessary approvals) will conduct research on communication 
processes within community group conferences. We are very hopeful 
that this cutting edge collaboration with an academic program will 
be able to successfully pursue grant funding in the short run and we 
believe that this will dramatically increase our chances of obtaining 
permanent University funding in the long run. 


For those interested in establishing a similar program, as suggested 
earlier, it would be wise to identify potential campus and community 
stakeholders and bring them together to discuss the idea. After the 
first year of operation for the RJ program at the University of Colo- 
rado at Boulder, Sebok and Goldblum (1999) published an article about 
the experience of establishing the new program. Also, in an effort to 
assist other campuses in establishing programs the University of Col- 
orado RJ Program created a videotape (or DVD) to stimulate discus- 
sion on other campuses. Finally, a book edited by David Karp and 
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Thom Allena (2004) provides useful discussion about a variety of ap- 
plications of RJ in higher education. 
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Chapter VII 


Student Development and 
Student Conduct Practice 


Lori D. Patton 
Mary Howard-Hamilton 
Kandace G. Hinton 


Student development theory offers a variety of lens through 
which to view student conduct and its resolution. In this chapter, 
the authors explore those theories related to moral and cognitive 
development and suggest directions for theory to practice. 


THE PROFILED WHITE CADDY 

Jason is an African American sophomore at Midwest State Uni- 
versity, a predominantly White institution. He has consistently received 
parking tickets because his vehicle is not properly registered for on- 
campus parking. Due to receiving numerous tickets, Jason began to 
feel as if he was being unduly targeted because of his race. As he vented 
to friends that his vehicle was being profiled by the university park- 
ing police, he commented that he was sure they were not paying the 
same amount of attention to White students who were in continuous 
parking violation. 

One morning Jason, who lives off campus, parked “temporarily” 
in a campus lot to turn in a mid-term paper. When he returned to 
the vehicle, there was a student officer placing a ticket on the wind- 
shield because the license was on the campus police “Chronic Viol- 
ators” list. He began pleading to the officer about the paper and being 
parked for only a few minutes with his emergency lights flashing, in- 
dicating that this was only a momentary stop. Jason then entered his 
vehicle to leave and the parking police officer chased him in a golf 
cart attempting to block him from pulling away. The officer tried to 
detain Jason because a towing company and additional backup had 
been called. 

As the golf cart rolled behind his vehicle and additional police 
support arrived, Jason became even more irate and frustrated. He be- 
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gan cursing and swearing at the officers. During the altercation, Jason 
repeatedly called the officers racists and told them that they purposely 
looked for his vehicle to give parking violations because they knew 
he is an African-American male, Ultimately, he was arrested by cam- 
pus police for disturbing the peace and threatening the student police 
officer saying he would “kick his ass” if he did not move the cart. 
Jason’s vehicle was towed, and he was ordered to appear before the 
All University Court. 


Discussion. questions: 

1. What should the court consider when deliberating the case? 

2. How could the officers—both student and senior—have handled 
the public altercation differently? 

3. Overall, what behavioral issues should a judicial affairs practitioner 
pay particular attention to in this case? 

4, Where is the student in his racial identity development? 

5. Does he have any validity to his claims of being profiled by racist 
police? 

6, Where are the officers in their own identity development and multi- 
cultural competence? 

7. As a judicial affairs administrator, how would you communicate 
with Jason in order to understand his point of view? 

8. As a judicial affairs. administrator, how would you communicate 
with the police officers in order to understand their point of view? 


INTRODUCTION 

Judicial affairs officers are extremely busy professionals partic- 
ularly when student cases grow exponentially by the end of the aca- 
demic semester. When the cases pile up, the individualized approach 
to reviewing each situation may not occur. Thus, a “one size fits all” 
approach to sanctioning (expulsion, suspension, probation or write 
a paper) is implemented and the effort to apply theory to inform the 
practice is not considered. According to Evans (2003) student devel- 
opment theory should be used as a guide for student affairs profes- 
sionals. The various theories provide insight on the growth and 
transformation students experience as they matriculate through col- 
lege and “provide information about how development occurs and 
suggests conditions that encourage development” (Evans, 2003, p. 179). 

Theory also helps administrators to role-take, engage in under- 
standing multiple perspectives, actively reflect on their own develop- 
mental journey, and walk in another person's shoes. Overall, even dur- 
ing the busiest periods in the academic year and when practitioners 
are pressed for time, it is better to work within a theoretical frame- 
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work rather than working with nothing at all because it informs think- 
ing and helps to avoid hasty or faulty decisions. This chapter will fo- 
cus on the use of developmental, racial identity, and critical race theory 
to address the myriad of problems found in the case of the ‘Profiled 
White Caddy.” Additionally, the authors will provide theory to prac- 
tice suggestions to assist the reader with answering the case study 
questions. 


In general, student affairs practitioners often refer to four broad 
clusters of theory when working with college students. Each cluster 
represents a particular lens that might be used to inform the various 
programs, interventions and services that are provided to enhance col- 
lege student experiences. Moreover, they offer a variety of perspectives, 
allowing practitioners to use different components within each to an- 
alyze student development. The applicable clusters discussed in this 
chapter are comprised of the following theoretical frameworks: 1) Psy- 
chosocial; 2) Typology; 3) Environmental; and (4) Cognitive and Moral. 
In the following section, using the case presented previously, the au- 
thors will briefly describe theoretical clusters and highlight specific 
theoretical models, stages, phases, and vectors that could be used for 
processing the issues of the “White Caddy” case that fall within them. 
The conversation will then shift to a brief discussion of other theore- 
tical models that would be beneficial in working with students and 
with Jason in particular. Lastly, this chapter will offer policy impli- 
cations, developmental sanctions and a summary. 


Why Use Theory? 

There are three reasons why administrators should integrate the- 
ory into their daily practices and decision making processes according 
to McEwen (2003a, p. 154): 1) it provides a theoretical basis for know- 
ledge, expertise, and practice serving as a foundation for a profession; 
2) knowing and understanding theory provides a medium of com- 
munication and understanding among student affairs professionals; 
and 3) theory can serve as a common language within a community 
of scholars. Student development theory is a framework to inform think- 
ing and understanding of the complexities of human development. 


When administrators are stressed and working long hours to ad- 
judicate the number of cases on their desks, they may develop a helter- 
skelter method of applying sanctions. Time and energy can be saved 
if they combined theory with the sanctioning process because the com- 
bination is a powerful tool for change. Theory can serve to mobilize 
personal energy by providing a sense of direction. Certainly, it becomes 
the framework that clarifies one’s purpose and organizes effort. With- 
out having such a base, personal dominance or bias becomes the guid- 
ing force. Therefore, theory protects administrators against their own 
values that subconsciously influence the decisions they make. This 
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protection also allows the administrators to focus their attention on 
students and the developmental issues they are facing. It is the de- 
velopmental issues that need to be brought to the surface and dealt 
with, via appropriate sanctioning, in order for growth to occur. 


Psychosocial Theory 

Highly influenced by the developmental work of Erik Erikson, 
psychosocial theories have been constructed by a number of research- 
ers. This cluster of theories focuses on developmental tasks that col- 
lege students resolve. Development is determined by the students’ 
ability to resolve particular tasks. A developmental task may be as 
simple as joining a student organization or choosing whether or not 
to live on campus, and can be as difficult as choosing a major or par- 
ticipating in underage drinking. While developmental tasks may not 
have equal levels of significance within the lives of students, it is im- 
portant to note that they often emerge according to age and life stages. 
Developmental tasks are at the foundation of how students think, feel, 
behave and interact with others (Chickering & Reisser, 1993). In es- 
sence, psychosocial theories are concerned with the “what?” of stu- 
dent development. 

According to Evans, Forney and Guido-Dibrito (1998), ““Psycho- 
social theorists examine the content of development, the important 
issues people face as their lives progress, such as how to define them- 
selves, their relationships with others, and what to do with their lives” 
(p. 32). As students move through various developmental stages, they 
are challenged to answer important questions and to seek an adequate 
resolution to the issue at hand. In our case, Jason, who is a senior, 
seems to have been content with receiving only citations for previous 
violations. It was not until he encountered a face to face confrontation 
with authorities and his vehicle being towed that he considered cer- 
tain consequences. This was a point of cognitive dissonance and an 
intense amount of challenge by the police officers who had very little 
support or understanding of Jason’s anger with the ticketing system. 
The need or perceived pressure to answer such questions and find 
resolution, presents itself as a crisis or a place of dissonance for students. 


The methods that students employ to increase development are 
mediated by the idea of challenge and support. Coined by early re- 
searcher Nevitt Sanford (as cited in Evans et al, 1998), students need 
challenge and support to move them along i in their developmental pro- 
cesses. Challenge can present itself in any form of a developmental 
task, or it may take place as the result of a student affairs practitioner 
encouraging students to move beyond their comfort zones. Regardless 
of the challenge, adequate support is necessary. Support may come 
in the form of counseling, advising or programming. However, once 
students reach a challenge-support balance with a particular devel- 
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opmental task or crisis and resolution is achieved, development has 
occurred. More discussion about challenge and support will be 
presented in the environmental theory cluster. 


Unfortunately, some students may have serious struggles with 
a developmental crisis. They may find it difficult to resolve or lack 
the coping skills necessary to reach an adequate resolution. The man- 
ner in which students resolve issues has an influence on their self- 
perception, their role within the environment and the cumulative way 
that they resolve later developmental tasks (Evans et al., 1998). For 
example, Jason had previously believed he did not need to register 
his vehicle for on campus parking. Also, once challenged or faced with 
a crisis he believed that the environmental climate of racial profiling 
was the reason this event was occurring. His resolve happened as a 
result of having his vehicle towed, being arrested, and having to ap- 
pear before the university court. When resolution is successful, stu- 
dents acquire new insights, skill sets and attitudes. On the other hand, 
when issues are poorly resolved, students may experience additional 
dissonance and disequilibrium, leading to further crises and the in- 
ability to deal with them, a lowered a self-concept, and regression to 
earlier developmental stages. 

Thus it is important that student affairs practitioners reflectively 
examine the role that they play in the lives of students and assist them 
with their developmental issues. This is particularly true of practition- 
ers who serve as judicial officers and disciplinarians. The sanctions 
that we place on students for unacceptable behavior should lead them 
to understand why the behavior was wrong and should address meth- 
ods for curbing repeat offenses. In the end judicial affairs officers must 
understand that, “significant human development occurs through cy- 
cles of challenge and response, differentiation and integration, and dis- 
equilibrium and regained equilibrium’ (Chickering and Reisser, 1993, 
p. 476). 

While this chapter cannot not touch on the wealth of theories that 
exist within the psychosocial cluster, two will be highlighted in this 
chapter to provide a greater comprehension of developmental challenges 
among college students, particularly as they relate to the case study. 
Additional information on psychosocial theories that may assist with 
sanctions and understanding developmental issues facing students can 
be found in the appendix. 


Chickering and Reisser’s Seven Vectors 

Most would agree that Chickering and Reisser’s (1993) vectors 
of student development offer a very general, yet comprehensive ex- 
planation of the student development process. According to the re- 
searchers, the vectors: 1) provide a broad conceptual model; 2) can 
be applied to generations of students; 3) are inclusive of gender, racial 
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and cultural differences; and 4) allow institutions to be effective in 
educating the whole student. Chickering and Reisser use the term “vec- 
tors” because, “each has direction and magnitude” (p. xv). In other 
words, the vectors specify the nature and range of various develop- 
mental tasks and draw out the central concerns for students (Widick, 
Parker, & Knefelkamp, 1978). Chickering and Reisser (1997) also ad- 
ded, “The vectors describe major highways for ) journeying toward 
individuation-the discovery and refinement of one’s unique way of 
being-and also toward communion with other individuals and groups, 
including the larger national and global society” (p. 3). Moreover, move- 
ment along any given vector may take place at various times and ul- 
timately impact movement along another, ultimately bringing greater 
skills, knowledge, abilities and attitudes to students. The seven vec- 
tors are as follows: 

1. Developing Competence (intellectual, physical and manual compe- 
tence) 

2. Managing Emotions 

3. Moving through Autonomy Toward Interdependence (emotional and 
instrumental independence) 

4, Developing Mature Interpersonal Relationships (toleration and ap- 
preciation of others and capacity for intimacy) 

5. Establishing Identity (comfort with body and appearance, gender 
and sexual orientation, sense of self and self-concept relative to so- 
cial, historical & cultural self, through roles and lifestyles, through 
feedback from valued others; self-acceptance and self esteem; and 
personal stability) 

6. Developing Purpose (vocational plans and aspirations; personal ele- 
ments; interpersonal and family commitments) 

7. Developing Integrity (humanizing values, personal values and de- 
veloping congruence) 

Any one of these vectors would be deemed appropriate in hand- 
ling student judicial issues because of their broad, overlapping nature. 
However for the purposes of this discussion and to provide a more 
narrow and detailed scope of the application of the vectors based on 
the issues and facts of the case presented, focus will be placed on three 
vectors: Managing Emotions, Developing Mature Interpersonal Rela- 
tionships and Developing Integrity. Each of these vectors is extremely 
important for the development of college students and useful in the 
collegiate judicial process. 

College students grapple with varying emotions that include, but 
certainly are not limited to fear, anxiety, and excitement. This is par- 
ticularly true for first-year college students. Undoubtedly the college 
environment presents a number of challenges and opportunities that 
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incite emotions within students. Regardless of emotion, it is impor- 
tant for students to develop mechanisms through which they can man- 
age their emotions. Chickering and Reisser (1993) state, ‘The first task 
along this vector is not to eliminate them [emotions], but to allow them 
into awareness and acknowledge them as signals ...” (p. 46). It is im- 
perative that students avoid running away from their emotions, and 
instead, find ways to deal with their feelings in a manner that will 
enhance their development. 


Proper management of emotions can deter students from expres- 
sing their emotions irrationally toward themselves and others because 
it provides an avenue through which students can channel properly 
channel them. In the case study provided earlier in the chapter, Jason 
expressed emotions of anger toward the campus parking officer. His 
emotions were perceived as rude and threatening, which could pos- 
sibly lead to further displays of negative emotions. For judicial offi- 
cers, it is imperative that Jason receives the type of support to help 
him better channel his anger and deal with the underlying frustrations 
he had of being racially targeted by the campus police. 


It is also necessary to help him understand alternative methods 
of handling situations where he feels threatened. He might do this 
by speaking with a university official or a university appointed stu- 
dent advocate in order to be proactive, rather than reactive. Chicker- 
ing and Reisser assert that practitioners must become more astute about 
the emotions that influence student behavior and help students man- 
age the emotions that block progress. 


Chickering and Reisser (1993) provided two hallmarks for the vec- 
tor Developing Mature Interpersonal Relationships, titled tolerance 
and appreciation for others; and capacity for intimacy. They explained, 
“At the heart of this vector is the ability to respond to people in their 
own right rather than as stereotypes or transference objects calling for 
particular conventions” (p. 48). As students experience college, their 
development is enhanced when they begin to recognize and appre- 
ciate individual differences. This recognition and appreciation can 
present itself in how students communicate with one another as well 
as with faculty and university employees. 


Given the case study in this chapter, student affairs practitioners 
might view Jason’s actions as lacking the necessary skills and attitudes 
to effectively handle the situation with the campus parking official. 
Perhaps through a greater acceptance of university policy and recog- 
nition of the fact that the parking attendant was “doing” his job, Jason 
could have resolved the issue without making negative comments. 
A higher level of development might have been demonstrated with 
Jason accepting the ticket and realizing that he had gone against cam- 
pus policy. Moreover, it would have shown Jason’s ability to be re- 
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spectful of the feelings of the parking official. A judicial officer could 
be instrumental in helping students in this situation as well as others 
with processing their experiences and learning how their actions im- 
pact the reactions of others. 

Chickering and Reisser (1993) defined Developing Integrity in close 
relation with students’ ability to realize their purpose and understand 
their own identity. They stated, “Our core values and beliefs provide 
the foundation for interpreting experience, guiding behavior, and main- 
taining self-respect” (p. 235). Within this vector, there are three stages: 
humanizing values, personalizing values and developing congruence. 
Developing congruence emerges as the most central area of this vec- 
tor, particularly as it pertains to student discipline and conduct. This 
stage of the vector is concerned with the students’ ability to build con- 
gruence between their “personal values” and “socially responsible be- 
havior,” 

The values that students bring to college inform many of their 
assumptions about the differences between right and wrong, or good 
and bad. These internalized assumptions guide action. When students 
are incapable of finding a balance between what they personally be- 
lieve or value and what is acceptable practice or societal behavior, de- 
velopment is challenged. Thus the key to developing congruence deals 
with the alignment and application of internal, consistent values with 
individual behavior, It also involves taking responsibility for ones ac- 
tions, choices, and the accompanying consequences, as well as being 
guided by a core value system that allows students to broaden their 
perspective on moral issues while relating to others and handling their 
emotions. 

Developing congruence is a challenging vector because it encom- 
passes so many developmental tasks and is relative to the accomplish- 
ment of the aforementioned vectors. The case above presents one 
scenario, however, it will take developmental sanctions and conver- 
sations with Jason in order for him to accept congruence between how 
he felt internally as a targeted student, his subsequent behavior, how 
he related to. the university official and the acceptance of whatever 
consequences may emerge from the incident. 


Cross’s Psychological Nigrescence 
While the vectors of development provide one perspective of the 
case, as reflective judicial officers and administrators, we must broaden 
the scope within the realm of psychosocial understanding to include 
issues of race and identity development among college students. A 
widely used theory of identity development is William Cross’s Psy- 
chological Nigrescence. Nigrescence, according to Cross, refers to the 
process of intensifying one’s Black identity. It defines the process of 
“accepting and affirming a Black identity in an American context by 
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moving from Black self-hatred to Black self-acceptance” (Vandiver, 
2001, p. 166). Cross’s Nigrescence Theory for Black identity develop- 
ment asserts that African Americans experience several stages of growth 
over a lifetime. 


Originally introduced in the 1970s during the latter portion of the 
Civil Rights Movement, this five stage theory has stood the test of 
time and has since been reexamined and revised to four stages: 1) Pre- 
encounter; 2) Encounter; 3) Immersion-Emersion; and 4) Internaliza- 
tion (see appendix for description of each stage). The idea of creating 
a healthy Black identity revolves around two major concepts, refer- 
ence group identity and race salience. Reference group identity, the 
foundation of nigrescence, focuses on the complexity of social groups 
that individuals use to make sense of themselves as social beings (Van- 
diver). Race salience, “refers to the importance or significance of race 
in a person’s approach to life and is captured across two dimensions: 
degree of importance and the direction of the valence” (Vandiver, p. 
168). 


Jason is considered to be in the Encounter as well as Immersion- 
Emersion stages of his identity development. In the Encounter stage, 
students experience a period of coming to terms with an event or a 
series of episodes that has prompted a change in their identity. An 
encounter can range from experiencing a racial slur to participating 
in a multicultural retreat. It refers to the point at which students must 
reevaluate Blackness within their lives. Given his internalized percep- 
tions that he was being targeted because of his race, Jason is dealing 
with the societal implications of being Black and how it pertains to 
his experiences as a Black student at a predominantly White institution. 


As judicial officers, it is important that Jason understands how 
to deal with this issue. It may even be necessary for him to process 
the root of his perception of being targeted and the reality of his ac- 
tions in illegally parking. Because race can often be an uncomfortable 
topic, student affairs practitioners must understand and have com- 
passion when dealing with students as they grow in their identity. 
Moreover, it is imperative that Jason be connected with role models 
or other administrators who can serve as a resource in his identity 
development. Further implications will be discussed later in this chapter. 


Immersion-Emersion involves movement from a Eurocentric frame 
of reference to one that is African-centered. Within this movement, 
students deal with their racial discomfort and insecurities about the 
formation of a new identity, which may entail becoming pro-Black 
and/or anti-White. Pro-Blackness may be seen by students immers- 
ing themselves in visible aspects of Black culture such as the changing 
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of hair, style of dress and participation in all-Black events and organ- 
izations. Anti-White may be seen in students separating themselves 
from aspects of White culture. 


Environmental Theory 

Chickering and Reisser (1994) stated, ““The most critical task of 
higher education for the twenty-first century is to create and maintain 
educationally powerful environments” (p. 454). Several researchers 
have attempted to conceptualize the nature, elements and overall in- 
fluence of the campus environment on student behavior and success. 
Perhaps the most widely used model for realizing the role of the en- 
vironment as it relates to student development is Lewin’s Interaction- 
ist Paradigm. 

The paradigm is represented in the equation, B=f (P x E) and states 
that Behavior is a function of the interaction between the person and 
the environment. Introduced in 1936 by Kurt Lewin, this equation rec- 
ognizes the significance of environmental settings in influencing stu- 
dent behavior (Evans et al, 1998). According to Strange and King (1990), 
‘This paradigm suggests that if we are to understand students’ be- 
havior and their progress toward the developmental goals we espouse, 
we must develop a language and a variety of concepts for describing. 
students’ individual (‘personalogical’) differences and the important 
features of the various campus environments they experience (‘envi- 
ronmental’ characteristics)’ (p. 14). In understanding that develop- 
ment occurs within context, Huebner and Lawson (1990), identified 
six constructs of the environment that are relevant for enhancing or 
impeding student development and behavior. Below, we highlight and 
briefly define three that have relevance to this case (see sa ila for 
description of the six constructs): | 


Support/Challenge Balance: Making available to students the resour- 
ces or assistance to manage Stress or structuring relationships to foster 
a sense of familiarity within students. Challenge describes stress- 
producing events within development (p. 130). 

The Physical Environment: the dimensions. of the physical, architec- 
tural, and built environment in relation to student outcomes (p. 133). 
Person-Environment Congruence: the position that an optimal mis- 
match occurs between salient personal characteristics and related char- 
acteristics in the environment (p. 134). 


When taking these factors into consideration, along with a host 
of other environmental influences, it becomes easier to understand 
the tremendous gains that student affairs practitioners can glean from 
implementing intentional programs and activities that enhance the cam- 
pus environment. Chickering (as cited in Widick, Parker and Knefel- 
kamp, 1978) commented, “The role of the environment provides the 
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challenges or stimulation which encourages new responses and ulti- 
mately brings about developmental changes” (p. 21). Practitioners are 
challenged each day to use the physical settings of the campus and 
campus resources to assist students. One way that this might be ap- 
plied to Jason and other students on the parking list would be to pro- 
vide initial notification or warning of being placed on the list as well 
as consequences. An intervention as simple as this, at bare minimum, 
might have calmed his fears of being profiled because of his race and 
prompted him to be careful in his decisions about parking. The phys- 
ical environment exacerbated the situation because of the lack of tem- 
porary parking available for non-registered vehicles. 


Cognitive-Structural and Moral Theories 

Cognitive-Structural and Moral theories focus on the “how?” and 
“why?” of development. These theories delve into the way that peo- 
ple think. Evans et al. (1998) contend, “These theories stress the im- 
portance of heredity and environment in intellectual development and 
reveal the various ways an individual develops cognitively” (p. 11). 
The key in understanding this cluster of theories is that they rest on 
the idea that development happens in sequence despite cultural influ- 
ence. As students move through the stages of development, they may 
do so at different points in their lives, different ages and at different 
paces, 

An underlying piece of these theories is the assumption that change 
takes. place as students find a balance between assimilation and ac- 
commodation. During assimilation, students focus on integrating new 
knowledge within current structures of thinking. During accommo- 
dation, students focus on changing current structures or creating new 
ones to integrate information that conflicts with existing structures 
(Evans et al.). 


Perry 

Among the many cognitive development theories, Perry’s scheme 
of ethical and intellectual development in the college years is repea- 
tedly used to inform student affairs practices. The scheme uses nine 
positions to explain the evolution of how students think and make 
meaning of their environments. It delves into the cognitive processes 
of human thought relative to the nature of knowledge, value and be- 
lief systems and the meaning of life. According to King (1978), “It ad- 
dresses the interface between their intellect, the way they understand 
the world and the nature of knowledge (‘How do I know what I be- 
lieve?’) and their identity , the way they find personal meaning for 
their role in that world. (How do I know who I am and can be?’)” 
(p. 38). King also explained that student development within this scheme 
is sequential, with qualitative changes in students thought processes. 
The Perry scheme is guided by positions instead of stages that rep- 
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resent development. As Knefelkamp (1999) explained, positions were 
a more accurate representation of students’ positionality within mak- 
ing meaning. Societal and biological aspects of identity such as race, 
gender, sexual orientation, age and socioeconomic status are precip- 
itated by one’s position or stance in understanding knowledge, mak- 
ing meaning and making commitments. 


Perry also took into account the fact that individuals may exper- 
ience several levels of development simultaneously and that move- 
ment between positions of development involved moments of 
transitioning. Perry (1997) stated, ‘“The drama lived in the variety and 
ingenuity of the ways students found to move from a familiar pattern 
of meanings that had failed them to a new vision that promised to 
make sense of their broadening experience, while it also threatened 
them with unanticipated implications for their selfhood and their lives” 
(p.78). Although Perry’s scheme includes nine positions, they are usu- 
ally collapsed into four main groups: Dualism (Positions 1-2), Multi- 
plicity (Positions 3-4), Relativism (Positions 5-6), and Commitment in 
Relativism (Positions 7-9). 


We will focus on Dualism (Positions. 1-2) to shed some light on 
Jason’s development and reasoning based on his actions and reaction 
to authority. Jason presented a dualistic opinion when he stated that 
the police officer’s actions were biased and that he clearly targeted 
an African American man while rarely ticketing White people who 
have engaged in similar actions. According to Perry (1999) dualists 
view their worlds in a concrete and absolute manner. At this level 
“gray areas” are not recognized. Students make meaning in extremes 
of good/bad, black/white and we/they. In addition, there is a right 
answer for every problem and authorities have the answers (see ap- 
pendix for full description of Perry’s Cognitive Developmental Scheme). 


Perry admits that growth is not always a smooth process and at times 
there are deflections from growth. He describes three major growth 
deflections: temporizing, escape and retreat. In temporizing, students 
experience a delayed state growth. Students refrain or hesitate in mak- 
ing decisions that could move them into the realm of higher cognitive 
thinking. In escape, students avoid commitment in decision-making 
and choose to stay in a state of relativism, In retreat, students revert 
back to a state of dualistic thinking to seek solace and build coping 
strategies to endure in an over-challenging environment. Because Ja- 
son is a twenty-two year old senior, we can assume, based on his be- 
havior, that he has retreated to dualistic thinking as a matter of con- 
venience or because he felt overly challenged and under supported. 


Perry’s theme has a great deal of relevance for college students 
today. However, as it pertains to judicial affairs, there must be some 
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account given to the sociopolitical context that ultimately impacts higher 
education. Specifically, the sociopolitical context is the way the real- 
ities of the external world affect the environment of an educational 
institution and its community. Overall, is the social environment un- 
comfortable for people of color? Politically, does the environment fo- 
cus on students of color who may not abide by the law? In addition, 
attention must be given to the changing demographics of higher ed- 
ucation. Both of these entities change over the years. Thus, as the use 
of this theory continues, so does the evaluation of the situation to which 
itis applied. Evans et al. (1998) summarized this in stating, ““Knowing 
that students interpret their experiences differently, depending on their 
level of intellectual development, can help student affairs profession- 
als understand the variations in feedback they receive from students 
about activities, classes, and other experiences and will assist them 
in advising students about available options” (p. 125). 


In considering the case study above, Jason’s level of “meaning 
making” relative to being racially profiled is indeed valid. However, 
his reaction might not have demonstrated to others a higher level of 
cognitive complexity. Through his interactions with university author- 
ities and developmental sanctions, he has the potential to move be- 
yond his present actions and cognitively reflect on his issues prior to 
reacting. 


Rest 

Rest (1986b) examined the psychological processes that occur in 
morality. According to Rest, Bebeau, and Volker (1986), “Morality is 
rooted in the social condition and the human psyche. It arises from 
the social condition because people live in groups, and what one per- 
son does can affect another” (p. 1). In essence, there is a human inter- 
relatedness that impacts moral behavior. Due to conflict, which can 
often arise among humans (and in this chapter, college students), moral 
thoughts, behavior, and actions are needed for the mutual benefit of 
a collective whole. Rest et al. share that moral development is grounded 
in four strands of natural human tendencies: 1) the empathy that peo- 
ple feel for one another; 2) a value for caring and mutually supportive 
relationships; 3) the desire for people to think of themselves as decent, 
fair and moral; and 4) human reflection upon their social experience 
and increasingly developed view of the world. In order to make mor- 
ally sound decisions, Rest et al proposed a four-component model to 
examine cooperation and coordination among humans as they balance 
human welfare with individual interests. 

One of the four components has relevance for processing this case 
(see appendix for a discussion of the other three). Rest’s Component 
1 involves interpreting the situation and pondering a course of action, 
as well as considering the general welfare of those who might be im- 
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pacted by those actions. Certainly, Jason’s build-up to using profane 
and threatening language is juxtaposed. with this component of Rest’s 
theory. The lack of managing his emotions impacts the well-being of 
others. For example, his threats to the student officers could cause fu- 
ture undue fear and anxiety that could be reflected in the job perform- 
ance of these workers. 


After extensive research on moral development, Rest (1986b) as- 
serted that moral judgment follows a cumulative developmental pro- 
cess. Moreover, with time and fdrmal education, changes in moral 
judgment are enhanced. In addition,. the research demonstrates that 
moral development takes place when péople recognize the social world 
and their place in it. Also, more similarities than differences exist with 

moral judgment across cultures and gender. The final research find- 
ing that this section will mention is that, “Moral education programs 
designed to stimulate moral judgment development do produce mod- 
est but significant gains” (Rest, 1986b, p. 177). This last finding is par- 
ticularly important for the function of judicial affairs officers as they 
create programming for students to assist with their moral development. 


Sociopolitical Theory 

. Given the impact of race, gender, economic status and an array 
of other factors, it is necessary to approach judicial affairs with a broad 
lens that encompasses not only student development theory, but also 
sociopolitical theory. In the appendix, the authors briefly highlight sev- 
eral theories. Judicial affairs officers and other readers are encouraged 
to use these theories as they examine their own sociopolitical devel- 
opmental journey. The case study provides the central reason why 
it is important for administrators to be comfortable with their own 
identity development. 

Specifically, if there is any extreme discomfort when being called 

a racist or sexist individual (ie: if the administrator is insecure in his/her 
own identity development), anger subconsciously may evoke some 
undue or unjust overt action thus causing more harm and challenge 
to the student instead of support and reason. Furthermore, when sanc- 
tioning takes place, the administrator may not consider Jason’s frame 
of reference from a Black Identity point of view and may levy the same 
sanction given in apparently similar cases to him without regard for 
the need to be more developmentally focused. 


Student affairs administrators should play a key role in promot- 
ing diversity and they should hone their levels of multicultural com- 
petence. Diversity issues impact everyone on campus not just people 
of color. Constitutional regulations and other procedural concerns do 
not exempt student affairs professionals from shaping a campus com- 
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munity that is compassionate and caring (Howard-Hamilton, Phelps, 

& Torres, 1998). Being proactive by implementing policies and pro- 

cedures that protect the rights of underrepresented or disenfranchised 

groups should be institutionalized. Howard-Hamilton et al, (1998, pp. 

61-62) noted sixteen ways the implementation of diversity policies and 

practices could be interwoven in the institutions mission, philosophies, 

and values. In relationship to this case, there are five of these that are 
important to consider: 

1. Evaluate the mission statement and policies of the institution to de- 
termine whether they are inclusive of issues related to diversity and 
to students from diverse backgrounds. Is there a clear understand- 
ing that all students should be respected and treated fairly on cam- 
pus? Is there a sense of inclusiveness that permeates the philosophy 
and actions of the students, faculty, and staff? 


2. Assess campus climate with regards to diversity i issues continuously 
by reading the student newspaper, listening to the campus access 
television and radio stations and walking around campus observ- 
ing student behavior. Is there a task force on campus or an office 
that reviews the cases that target those persons from oppressed or 
underrepresented groups on campus? Observing these patterns will 
provide administrators with an understanding of how much mis- 
treatment is occurring on campus. 


3. Be aware of equity issues. Understand that not seeing one’s race 
or gender and viewing everyone through one lens may not lead to 
equity. According to critical race theorists this is a fallacy. Using 
a monocultural lens does not celebrate one’s cultural differences, 
it suppresses them instead and covertly implies that a majority or 
dominant view is the most acceptable or preferred belief system. 

4, Recognize that diversity issues must be examined from both the in- 
dividual level and institutional level. In Jason’s case did the police 
reflect upon his statement that he was being targeted and that over- 
all the institution ticketed more African American’s than Whites? 
A review to analyze the ticket distribution process may be an ap- 
propriate method to assess whether or not there is a disproportion- 
ate number going to persons of color compared to Whites on campus. 

5, Be cognizant of your own attitudes and beliefs about diversity is- 
sues. Having a sense of your own racial and cultural identity will 
give you the ability to provide the appropriate amount of support, 
challenge, and multicultural skills when a student like Jason chal- 
lenges you. 


The implementation of policies should be balanced by and inter- 
woven with student development theories and then connected to the 
sanctioning process. The institution should be a support system for 
students, as well as staff, by understanding the student’s develop- 
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mental journey that will contribute to their overall cognitive and psy- 
chosocial growth and development. 
Theory to Practice Sanctioning Suggestions 

Traditional sanctions such as writing reports, attending a work- 
shop, or organizing a program temporarily provide some direction 
for the perpetrator. One important goal of a sanction should be to im- 
pact the cognitive, moral, and psychosocial development of the stu- 
dent. Sanctions that will support and challenge the student may insure 
that when faced with a moral or ethical dilemma, the chance of break- 
ing the law will be diminished significantly. Capturing the student’s 
attention requires intentional and creative practices such as embed- 
ding social justice or ethical decision making situations in courses like 
a freshman seminar (Low, Williamson, & Cottingham, 2004). 

Moreover, the programs need to be exciting and creative to main- 
tain the students’ attention. “Material covered in classes or programs 
should include clear presentation of the law and the consequences of 
breaking the law” (Low et al, 2004, p. 546). Students who exhibit de- 
creased conventional values or unconventional reasoning skills should 
be engaged in moral dilemma discussions with peers, faculty, or ad- 
ministrators who could present a more complex way of viewing the 
situation. Including others at elevated levels of development allows 
for the process of multiple perspective taking or for stepping into the 
shoes of others to understand how each individual could potentially 
be impacted by the harmful activity that takes place. 

Programming efforts that are engaging and exciting maintain the 
students’ attention (Low et al, 2004, p. 546). Police “ride arounds” or 
going on patrol when arrests or criminal activity is at its peak would 
give students some insight into the difficult position many officers 
face on a daily basis. Some empathy for the tasks the officers must 
engage in as well as observing their multiple perspective taking skills 
should assist the students in understanding how to procéss a moral 
dilemma and listen to others. 

It is important for students to gain some understanding of how 
others view the perpetrator of a crime. “Restorative Justice,” discussed 
elsewhere in this book, speaks strongly to this aspect of sanctioning 
and might include activities such as writing ones own eulogy, head 
stone, or epitaph that may help to raise the students’ level of conscious- 
ness. The purpose of such activities is to have the students consider 
what others may say about them after the incident occurred when they 
are not available to refute or rebut the comments, It may also give 
victims some comfort that their pain has been understood. Often stu- 
dents feel that the crime they committed was fun and harmless, but 
when they hear how others may have been hurt the ethic of care could 
become a permanent behavioral characteristic. 
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Other sanctioning techniques to promote critical thinking are jour- 
nal writing with responses from teachers or mentors to provide feed- 
back and developmentally challenging comments. Assigning a mentor 
who can work with a student “having difficulty finding a sense of 
personal identity” (Low et al, 2004, p. 546) may help the student grap- 
ple with issues such as race/racism, gender/sexism, or sexual 
orientation/heterosexism. Students who cannot find a compassionate 
individual to listen to their counter stories may find other means to 
voice or act out their frustrations. If a mentor and protege match can- 
not be found peer mentors can be effective as well as assigning a coun- 
selor to listen to the students concerns, The journal writing and mentor 
support also provide the student with an emotional outlet. Another 
means of catharsis is though anger management classes which would 
be suitable for Jason as well as the police officers so they can vent and 
learn how to listen to others. 

Another activity that fosters identity development and moral rea- 
soning is community service. Students who are assigned community 
service projects that connect them with persons who are economically 
disadvantaged, educationally deficient, or have been on the receiving 
end of student misconduct may begin to embrace the concepts of care 
and justice. The community connection allows them to see how the 
lives of marginalized individuals intersect with their own. Moreover, 
processing these experiences with students helps them to realize that 
the impact of a crisis may directly affect one person initially but it 
will eventually indirectly impact many others. 

In conclusion, this chapter was designed to introduce to some and 
to refamiliarize for others student development theory relevant to the 
_ conduct of student judicial affairs and the importance of using theory 
to inform judicial affairs practice. Hopefully, the reader will gain a 
better understanding of the nature of theory, the need to use theory 
and the various approaches that can be used to help college students 
learn, develop and grow. 

The authors encourage the reader to use and to apply theory with 
care to student experiences and to understand that in many cases, espe- 
cially those with judicial concerns, there are a number of influential 
factors involved. Evans et al (1998) suggested, ‘Specific concepts and 


_ ideas associated with a particular theory will be useful in certain cases 


while other concepts from that theory will not” (p. 29). Thus, appli- 
cation of more than one theory and refraining from using the “one 
size fits all” approach can provide more accurate guidance for stu- 
dent sanctioning. | 
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Chapter VIII 


The Courage to Teach, Practice, and Learn: 
Student Affairs Practitioners 
as Moral Educators 


Elizabeth Kiss! 


Moral Development and Higher Education 

The well-known literary scholar and academic iconoclast Stanley 
Fish recently argued, in a blistering critique of efforts to promote moral 
and civic education in American colleges and universities, that while 
“the practices of responsible citizenship and moral behavior should 
be encouraged in our young adults,” it was “not the business of the 
university to do so” (Fish 2004). 


Fish is not alone, except in his willingness to express his views 
so bluntly. Many faculty and administrators squirm at the suggestion 
that it is their job to promote student moral and civic development 
(King 1999). Academic specialization and the rise of research-centered 
professional norms has meant that, by and large, faculty are neither 
trained to pay attention to the ethical dimensions of their research and 
teaching, nor rewarded for it. 


Meanwhile, the growing complexities and financial demands of 
university administration have compelled presidents and other senior 
administrators to focus their energies on fundraising and manage- 
ment, not on teaching capstone courses on ethics as their nineteenth 
century counterparts commonly did. And while the evolution of a di- 
vision of labor between academic and student affairs in the early twen- 
tieth century created a new class of professionals dedicated to student 
life and conduct (Reuben 1996:254-65), their responsibilities have come 
to be shaped by legal, societal and institutional norms that margin- 
alize the ethical and educational dimensions of student affairs work. 

Today, three imperatives dominate the student affairs profession: 
the Market (Students are Our Customers), the Zoo (Our Job is the Care, 
Feeding, & Safety of the Student Population), and Law & Order (We Guar- 
antee Legal Compliance). None of them leaves much room for a focus 
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on promoting moral development. All in all, higher education profes- 
sionals are kept busy pursuing intellectual excellence, attending to the 
care, entertainment, and legal compliance of students, and keeping 
the institutional machinery humming and growing. Moral education 
is not high on anyone’s job description. 
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Yet even if we don’t think of ourselves as moral educators, the 
students listen, watch, absorb, and learn. While the Freudian notion 
that character is fixed by the age of four dies hard, recent work in psy- 
chology has shown that social environments in childhood, adolescence 
and young adulthood have a significant impact on character and be- 
havior (Harris 1998; Gardner 1998). For traditional-age students, in 
particular, the college years are an intensely formative period when 
core beliefs are questioned and refined, identities and ambitions re- 
defined, and new habits formed (Perry 1999; Colby, Ehrlich et. al. 2003). 


And while forces beyond the university, from popular culture and 
consumer technology to world events, help to shape students’ lives 
and attitudes, campus culture also plays a powerful role, The habits 
of mind and heart and notions of personal and civic responsibility that 
students develop at college will affect their life trajectory. In one sense, 
then, Fish’s claim that it is not the university’s business to ““encourage 
responsible citizenship and moral behavior” is a non sequitur: univer- 
sities influence student attitudes about citizenship and morality for 
better or worse, whether or not they acknowledge or are reflective about 
this fact. 


100 Exercising Power with Wisdom ... 


Student affairs professionals have a particularly vital role to play 
in this educational process because they shape the climate of norms 
and expectations, the “hidden curriculum,” of everyday campus life; 
interact with students (at least on residential campuses) day and night, 
seven days a week; and relate to students in rich and complex ways, 
as authority figures, mentors, co-workers, fellow residents, and friends. 
So if anyone on our college and university campuses should be, in 
Fish’s words, encouraging “the practices of responsible citizenship and 
moral behavior,” it should be staff in student affairs. 

But how can student affairs professionals consciously embrace 
and intentionally pursue their role as moral educators? What would 
it mean in practice for them to do so? In this chapter I sketch a vision 
of ethics pedagogy in student affairs that rejects some of the core as- 
sumptions of the “market,” “zoo,” and “law and order” models, re- 
placing them with a model of ethical teaching and learning that draws 
on two influential strands of ethical theory, moral reasoning and virtue 
ethics. 


Two Visions of Moral Development 

At the heart of a moral education approach to student affairs is 
the idea that campus life and culture, the norms and expectations of 
student life, can be vehicles for student moral development. But what 
does it mean to be a well-developed moral person? Two general ap- 
proaches have dominated reflection on this question across centuries 
and cultures, one centered on moral reasoning and the other on char- 
acter or the virtues. A moral reasoning approach focuses on helping 
people develop their capacities to make thoughtful moral decisions 
by honing their ability to analyze ethical choices in a careful and sys- 
tematic way. A virtue ethics approach focuses on helping people cul- 
tivate moral character traits such as honesty, respect, compassion, and 
courage by developing habitual patterns of thought, feeling and ac- 
tion that support these virtues. 

To become an ethical person, on the moral reasoning approach, 
means to develop the ability to think through ethical choices and de- 
cide the right course of action in a thoughtful, consistent, and defens- 
ible fashion. Moral reasoning approaches typically emphasize the 
cognitive dimensions of moral life. Their most systematic forms are 
the moral theories of the European Enlightenment, Kantian and util- 
itarian ethics, each of which offers a single, highly refined principle 
of moral choice, the categorical imperative and the principle of the 
greatest good of the greatest number. But the moral reasoning approach 
has deep roots across human cultures, religions, and wisdom tradi- 
tions, as demonstrated by the remarkable ubiquity of the Golden Rule 
as a guide to moral choice in everything from the Mahabharata to the 
Confucian Analects to the Talmud (religious tolerance n.d.), At the heart 
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of the Golden Rule and of all moral reasoning approaches, despite their 
many differences and disagreements, lies an emphasis on reciprocity: 
a willingness to apply the same rules to yourself as to everyone else 
and an ability to step back from your own impulses and interests in 
order to consider the effects of your actions on others. 


The best-known effort to translate a moral reasoning approach 
into a theory of moral development is the work of the psychologist Law- 
rence Kohlberg, who argued that there were three main stages of mora] 
reasoning: pre-conventional, conventional, and post-conventional (Kohl- 
berg 1983). Pre-conventional moral reasoning focuses on avoiding pun- 
ishment and obeying those in authority in order to gain their favor. 
Ata conventional stage of moral development, people seek to uphold 
the rules and norms of their community out of a commitment to be 
good, compliant group members. As they move into a post-conventional 
stage, they begin to ask why their community has certain rules, striv- 
ing to discern and to critically evaluate general principles of moral 
action. Thus moral development involves a progressive deepening of 
concern with justification and an ever-greater ability to step out of 
our own situation and examine the bigger picture of how I, and we, 
ought to act. Those who have achieved the highest stages of moral 
reasoning, Kohlberg argued, are able to grasp the universal principles 
that would regulate genuinely just communities. 


Kohlberg’s theory—and more generally the moral reasoning 
approach—has had its critics, most notably Carol Gilligan, who argued 
that Kohlberg’s model overlooked an alternative vision of moral de- 
velopment, most often exemplified by women, which involves the abil- 
ity to care about and attend to the well-being of a widening circle of 
others. Gilligan’s critique, along with related arguments about the cen- 
trality of emotion and imagination to moral life (Baier 1995, Lovibond 
1983, Nussbaum 1986, Rorty 1993) points to the importance of balanc- 
ing the cognitive and affective dimensions of moral reasoning. Our 
efforts to build just communities will founder if we lack the imagi- 
nation or empathy to grasp and respond to others’ plight. 


Critics of moral reasoning theories (MacIntyre 1981, Williams 1985) 
have contributed to the recent revival of interest in a second, equally 
ancient approach to ethical life that focuses on virtues and character. 
To. become an ethical person, on this view, requires us to cultivate 
admirable qualities such as honesty, compassion, respect, and cour- 
age. Ethical life is more about developing good character than about 
following any particular rubric for moral decision-making. Good peo- 
ple do not spend their lives engaged in rational deliberation about 
the right thing to-do; they naturally respond to people and situations 
in admirable ways (Kupperman 1991). But their virtuous “nature” is 
the product of a long process of habituation—it has been learned 
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through practice, as Aristotle famously put it in drawing an analogy 
between excellence in playing the flute and in leading a virtuous life 
(Aristotle 1941:952). 


Musicians practice key skills over and over until they become in- 
grained, producing the effortless execution that Mihaly Csikszentmi- 
halyi has characterized as “‘flow’’ (Csikszentmihalyi 1991). Similarly, 
we cultivate compassion, honesty or courage by practicing them, in 
small ways, until it is second nature for us to respond honestly, com- 
passionately or courageously even in challenging circumstances. This 
vision of ethics as the cultivation of moral excellence through practice 
and discipline can be found in many traditions, although they may 
differ in the virtues they honor. So, for example, we find virtue-centered 
accounts of ethics in Aristotelianism and Stoicism, in Buddhism and 
Confucianism, and within Judaism, Christianity, and Islam. 


Which provides a better vision of ethics and moral development, 
moral reasoning or virtue theory? While many moral philosophers have 
tried to settle this question by offering a particular version of moral 
reasoning or virtue ethics as the single best—most elegant, compre- 
hensive, rational, and persuasive—account of morality, there is wis- 
dom to be gained from both moral reasoning and virtue approaches. 
Virtue ethics, with its account of habituation and practice, captures 
important truths about moral learning and life. It also illuminates the 
distinctiveness of virtues such as compassion and courage, providing 
a richly textured portrait of moral goods. However, it is far less help- 
ful in deciding on fair norms to regulate community life or in navi- 
gating dilemmas that pit moral values against each other. 


Moral reasoning approaches, by contrast, offer helpful guidance 
for making principled decisions when multiple values and interests 
are at stake. They also highlight a profound insight, less obvious within 
virtue approaches, about the central role of reciprocity in ethics. But 
moral reasoning fails to capture the synergy of mind, heart, and will 
required for leading a moral life (Kupperman 1991). Drawing on both 
moral reasoning and virtue ethics provides us with a richer toolkit 
for ethical teaching and learning. 


Lessons for Moral Educators 

Many academic careers have been built on parsing the finer points 
of Kantian or Aristotelian ethics. But a Ph.D. in philosophy is not nec- 
essary (and certainly not sufficient) for someone to be a catalyst for 
student moral development. For student affairs staff, the value of an 
acquaintance with theories of moral reasoning and virtue is that each 
theory corresponds to a different set of educational strategies and goals. 
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According to a moral reasoning approach, our goal should be to 
help students develop the ability to think through ethical choices in 
careful and systematic ways, and to reflect critically on whether in- 
dividual actions or collective norms or rules are right and fair. Take, 
for example, choices about cheating and plagiarism. We should strive 
for students to be able to think through, in progressively deeper ways, 
why the rules about academic integrity are what they are and whether 
they are ultimately defensible. Following Kohlberg, we want them to 
move from a “pre-conventional” stage of thinking (“I don’t cheat be- 
cause they'll punish me” and its corollary “TIl cheat if I think I can 
get away with it”), in which they are oblivious or indifferent to the 
reasons for a no-cheating rule, toward a conventional understanding 
of that rule (“good students don’t cheat’’) and, ultimately, to an abil- 
ity to think through the underlying moral principles at stake (‘‘Cheat- 
ing is taking an unfair advantage of others. I want to treat other students 
the way I expect them to treat me,” or “If I want to bea scholar I need 
to acknowledge my intellectual debts.’’)? 


How can we teach these skills of moral reasoning? The core strat- 
egy is discussion and justification—not an unstructured swapping of 
opinions, but discussion that probes for reasons and assumptions and 
seeks clarity and consistency. A resident advisor, judicial affairs off- 
icer, or dean can engage students in moral reasoning in the course 
of discussions about individual conduct as well as about campus pol- 
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icies and decisions. This means challenging students to reflect on and 
justify their actions while at the same time explaining our expectations 
and offering reasons for our own actions and policies. 


Such conversations require us to go beyond stating the rules to 
explaining the rules, pushing us to explore the deeper ethical issues 
at stake in the norms of campus life.4 A moral reasoning approach 
demands more of students than mere compliance, nudging them to 
become more reflective about how they choose to live and treat oth- 
ers. Involvement on judicial panels takes this engagement to the next 


level, enabling students to deliberate over how the rules should be 


applied to their peers. Moral reasoning also demands more of edu- 
cators, since it requires them to launch an open-ended conversation 


that subjects campus norms—and their own behavior—to critical scru- 


tiny. At their best, these discussions and practices can be enormously 
compelling because they challenge students to think about who they 
are and want to be. 


If discussion and justification are the core educational strategies 
for a moral reasoning approach, what strategies are suggested by vir- 
tue ethics? How can moral educators help students cultivate good hab- 
its of mind and heart? The key methods, as Aristotle’s analogy of 
flute-playing suggests, are emulation and practice. We become com- 
passionate, honest, or courageous by observing these traits, by hear- 
ing stories about them, and by “trying them on” ourselves. Take, once 
again, the example of academic integrity. 


From a virtue-centered perspective, our goal as educators is to 
help students cultivate habits of academic honesty, to become people 
who don’t cheat because to do so would violate their sense of who 
they are and of the community to which they belong. We do this through 
our own everyday practices of integrity, through the stories we tell 
about college as a community of integrity, and through the opportun- 
ities we give students to become a part of those stories. Honor codes 
are particularly powerful vehicles for this process because they invite 
students to “try on” new habits and identities through compelling 
rites of passage (such as speeches and signing ceremonies), tangible 
tokens of membership (such as unproctored or self-scheduled exams), 
and practical responsibilities for sustaining the community (such as 
service on a judicial board). 


A vision of moral education centered on virtue requires student 
affairs staff to model virtues and to provide students with opportun- 
ities to practice them. Modeling the virtues requires a clear sense of 
the virtues we stand for, grounded in a robust sense of personal, pro- 
fessional or institutional identity. It also requires institutional practi- 
ces and traditions that support those virtues in ways that appeal to 
students’ hearts and minds. The persistent popularity of fraternities, 
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sororities, and college sports demonstrate, for better or for worse, the 
power of practices to create shared identities, habits, and behaviors. 
Just as sororities and athletic teams can be schools of virtue or vice, 
many other aspects of campus life, from academic ceremonies and res- 
ident advising to student theater, journalism, religious life or Habitat 
for Humanity, can become schools of virtue if they are thoughtfully 
designed and led, inculcating such virtues as intellectual curiosity, 
moral courage, teamwork, and service to others. 


Taken together, moral reasoning and virtue ethics point to a re- 
pertoire of educational strategies—discussion, justification, modeling, 
and practice—that student affairs staff can employ to promote stu- 
dent moral development. A conscious focus on moral education will 
encourage the introduction of some new institutions and practices, 
such as honor codes or student judicial boards (Pavela 1999a), But in 
most cases what is required is less a question of doing completely new 
things than it is of approaching conventional aspects of student affairs 
practice, from advising to student discipline, in a different spirit. To 
get a clearer sense of this difference, it is useful to contrast a moral 
education focus with the other approaches that dominate student af- 
fairs practice today. 


Moral Education versus the “Market,” “Zoo,” and “Law & Order” 

Moral education seeks to engage students intellectually and emo- 
tionally, to shape the ways they think, feel, and behave. Its goal is 
for students to adopt ethical principles, norms, and ideals as their own— 
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to choose not to cheat because they believe it is the wrong thing to 
do; to treat peers and staff with courtesy and respect as a matter of 
inclination and habit; to respect common spaces and university prop- 
erty out of a concern for the well-being of other community members; 
to hold their institutions, and themselves, to high standards. Success, 
on this approach, depends on persuading students to behave in one 
way rather than another because they become convinced it is better 
or more justified, and, more generally, on helping students become 
the kind of people who seek to do the right thing. Hence persuasion 
is central to the educational process, and students are conceived as 
thoughtful and responsible moral agents who have the capacity to eval- 
uate particular principles or ways of life. 


By contrast, the market, zoo, and law & order orientations are 
not designed to persuade students to do the right thing because it is 
right. Instead, they focus on shaping student behavior through induce- 
ments and deterrents that draw on very different sorts of motivations. 
Students are conceived, on these models, as self-interested and essen- 
tially non-moral beings who seek pleasure and avoid punishment and 
pain. If students are customers, they should be satisfied and entertained 
—their morale is more important than their morals (Reuben 1996:255). 
If students are zoo residents or inmates, they must be kept in line 
through an appropriate mixture of discipline, restraint, and induce- 
ment. And if they are legal liabilities, they need to be controlled through 
the threat of legal punishment and guaranteed due process if they stray. 


All three of the dominant models, despite their differences, take 
a behaviorist approach to student life. Rather than attempting to en- 
gage students’ thoughts and feelings at a deeper level, they assume 
that students possess certain motivations and inclinations and seek 
to manipulate or control them to attain a desired behavioral result. 


I am not suggesting that the market, zoo, and law & order ap- 
proaches are entirely inappropriate and must be totally abandoned. 
They are to some extent inescapable aspects of higher education. Af- 
ter all, students and their families are indeed customers, and colleges 
and universities have a variety of legal obligations in the area of stu- 
dent conduct. But when these elements come to dominate student af- 
fairs practice, they drive out the deeper educational, ethical, and civic 
values and purposes that distinguish higher education from other 
enterprises—and that animated the founding, and continue to shape 
the highest ideals, of student affairs as a profession. 


Two Objections to a Moral Education Approach 

Two objections might be raised to the contrast I have drawn be- 
tween the moral education approach and its dominant cultural com- 
petitors, The first questions the means employed in the name of moral 
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education. I have claimed that a focus on persuasion distinguishes 
a moral education approach from the market, zoo, and law & order 
models. But perhaps the contrast as I have drawn it is too stark. After 
all, moral education often, perhaps inevitably, employs mechanisms 
of reward and punishment and more or less subtle techniques of ac- 
culturation. This is especially the case when it aims to achieve a spe- 
cific behavioral change, as with efforts to promote academic integrity 
or respect for common property. 


Honor codes, for example, invite students to embrace a moral ideal 
of academic behavior but the “invitation” barely conceals its coercive 
character: acceptance of the code is a condition of enrollment and stu- 
dents will be held accountable for violating it whether or not ey are 
persuaded to embrace its moral foundations (Brodhead 2004).> Per- 
haps all the talk of conceiving students as autonomous moral agents 
is just that: talk, and a moral education approach to student conduct 
is just as manipulative as the market, zoo, and law & order approaches. 
Indeed, the moral education approach may actually be more proble- 
matic because it “cynically conceal(s) coercive purposes” beneath a 
lofty language of moral freedom (Moore 2002). 


Barbara J. Moore recently confronted these worries in a thought- 
ful analysis of a compulsory ethics class she developed and taught 
to students who had been caught cheating or plagiarizing. Are such 
classes analogous to the noxious “reeducation”’ camps created by to- 
talitarian governments for the treatment of dissenters and nonconform- 
ists, she wondered? (Moore 2002) Her ultimate response was a nuanced 
no. While the ethics class was in part a punitive practice aimed at chang- 
ing student behavior, it was also a genuinely educational experience 
that respected students’ moral autonomy and dignity. Since students 
received credit for the class regardless of the positions they espoused 
in their comments or essays, the class sought to create an atmosphere 
of open discussion in which students were free to criticize university 
policies, defend or rationalize cheating, or suggest alternative ways 
to organize academic work. 


In other words, while they were told they need to abide by cer- 
tain rules and norms, students were also invited to engage with the 
question of what these rules and norms should be, to ask “why do we 
have these rules?” and “what kind of a community do we want to 
be?” In the end, while she was disappointed that most of her students 
tried to excuse or minimize their own wrongdoing, Moore was also 
surprised when all of them insisted that colleges have an obligation 
to articulate and enforce standards of right and wrong and argued 
vehemently that a school that ignored or permitted cheating would 
be abdicating its core responsibilities (Moore 2002).é 
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Just as Moore’s students were invited to reflect critically on the 
rules that bound them, so honor codes, despite their compulsory char- 
acter, invite students to reflect on what kind of learning community 
they want to create (Brodhead 2004). So while moral educational ap- 
proaches to student life, like their behaviorist counterparts, often seek 
to achieve specific behavioral outcomes, they do so in a way that lays 
bare, and opens up for critical scrutiny, their underlying justifications 
and ideals. : 


This balance between setting high standards and subjecting those 
same standards to critical scrutiny is another reason why it is impor- 
tant for educators to draw on both moral reasoning and virtue ap- 
proaches. By themselves, efforts to inculcate virtue can breed uncritical 
conformity, while efforts to engage in critical discussion can lead to 
an endless spiral of questions that leaves us with nowhere to stand. 
Combined, each provides a corrective to the other. So honor codes need 
inspiring rituals as well as opportunities for open discussion of the 
legitimacy of their provisions. A commitment to service needs organ- 
izations that inculcate and celebrate habits of reaching out to those 
in need, as well as skeptical conversations about who is really being 
served. And a commitment to intellectual community needs strong 
campus traditions such as major speakers or summer reading programs, 
as well as robust arguments over the best book to read or speaker to 
invite. This combination of means gives a moral education approach 
its distinctive character of appealing to students as thoughtful, inde- 
pendent beings. 


This brings me to a second objection to a moral education approach, 
which concerns not the means it employs but the ends it pursues. Any 
attempt to make students “more ethical,” on this view, is bound to 
lapse into moral dogmatism, because it requires us to decide on a sin- 
gle vision of morality and citizenship to pursue (Fish 2004). Some on 
all sides of the political spectrum worry that intentional efforts to pur- 
sue moral and civic education will lead to the imposition of a single 
comprehensive standard of moral behavior on all students. Depend- 
ing on their point of view, they might envision this nightmarish scen- 
ario as an atavistic return to an in loco parentis world of curfews, dress 
codes, and mindless deference to tradition or, conversely, as a world 
of aggressive political correctness and mindless deference to diversity. 


This fear of an inevitable slide into moral dogmatism is unfounded. 
To be sure, taking a moral education approach does entail some strict 
moral standards of behavior. We can and should require students to 
refrain from cheating and plagiarism, to treat others with civility and 
respect, and to be considerate in their uses of public spaces and prop- 
erty. Students who violate these core norms should be held account- 
able and challenged to do better. But this code of ethical behavior is 
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very far from a comprehensive vision, either liberal or conservative, 
of a good life. For one thing, it leaves a vast moral terrain open for 
students to grapple with. It does not require students to adopt any 
particular set of moral, metaphysical, or political views on, for instance, 
gay marriage, salvation, or Social Security reform. 


For another, the modern college or university campus provides 
space for many different “schools of virtue” that happily coexist. In 
an ideal world, students can choose among a rich array of intense com- 
mitments, each of which nurtures admirable qualities of mind, heart 
and will—between, for example, the skeptical patriotism of the stu- 
dent newspaper, the spiritual uplift and disciplined creativity of the 
chapel choir, the passionate commitment to social justice of the Stu- 
dent Anti-Hunger Alliance, or the technical rigor and competitive spirit 
of the engineering design team. No individual student can pursue all 
of these admirable avenues, but all students should be encouraged 
to find something that commits them to ideals larger than themselves 
and, in the process, nurtures excellence and character. 


Finally, even the core moral norms of campus life leave plenty 
of room for moral disagreement. For example, what combination of 
justice and mercy should govern the treatment of those who violate 
campus norms? Should the student who cheats or who destroys col- 
lege property be permanently expelled, temporarily suspended, or pro- 
vided opportunities for reflection, reparation and reform? Should 
students be required to report on peers who cheat, or is such a require- 
ment an unreasonable or unattractive ‘‘rat claus?” Or to take another 
example: how should a university live out its commitment to public 
service? Should it mandate that all students participate in community 
service activities? Encourage students to vote or volunteer in political 
campaigns? Support community and economic development in low- 
income neighborhoods near campus? Adopt anti-sweatshop policies 
in the manufacture of school apparel? Our highest campus ideals leave 
plenty of room for argument over how to interpret and uphold them. 


Hence, a commitment to moral education, far from imposing a 
single comprehensive ideal of an ethical life, encourages the explora- 
tion and pursuit of many visions of the good. And it is not only com- 
patible with, but invites, the expression of a wide range of perspectives 
on what is admirable and right. 


The Courage to Teach: Treating Students as Citizens 

I have sketched a vision of student affairs practice that employs 
a range of methods—discussion, justification, modeling, and practice— 
to consciously promote student moral learning and development. I 
want to conclude the sketch by reflecting on how a moral education 
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approach conceives two relationships: first, between educators and 
students and second, among the educators themselves. 


The demise of in loco parentis created uncertainty about the nature 
of the relationship between educators and students. The market, zoo, 
and law & order models each provides a model for this relationship, 
but as we have seen these are not models that appeal to the higher 
angels and capacities either of students or of student affairs staff. Tak- 
ing a moral education approach reframes the relationship to students 
as neither customers, nor objects of control, but once and future 
citizens—fellow citizens of an academic community and future adult 
citizens of our society.” 


Treating students as citizens takes courage and patience. First, 


it requires educators to take a long view. Many students will behave 


in ways that are irresponsible, immature, thoughtless, and self-serving. 
Such behavior makes it tempting to adopt a “zoo” or “law & order” 
perspective. But if we are committed to promoting our students’ moral 
development, we must be mindful of our obligation, in Stanley Fish’s 
words, to encourage “the practices of responsible citizenship and moral 
behavior’’—to teach and mentor students in ways that will help them 
cultivate virtues and develop moral reasoning skills. At times this re- 
quires a leap of faith, a conviction that, all appearances to the contrary, 
the student before us has it in him or her to become a thoughtful and 
admirable human being. Our efforts to set high standards, to inspire 
and inculcate virtues, and to engage students in moral reflection may 
at times feel like whistling in the dark. But the seeds planted in col- 
lege may bear surprising fruit in the future (Palmer 1998). Many of 
us have heard stories about students who, after behaving like angry 
or indifferent ne’er-do-wells, return years later to express gratitude 
for what a teacher, mentor, or administrator did to encourage or in- 
spire them or to hold them accountable. Few students, I suspect, have 
ever been inspired to do anything similar for a staff member who treated 
them as a customer or a legal liability. 


The second way in which treating students as citizens requires 
courage and patience is radically different. Some of our best students 
will challenge us by holding us accountable and demanding that we 
do a better job of living up to the ideals we espouse. Conscientious 
disagreement and dissent have a vital role to play in a moral educa- 
tion approach. If our goal is to help students become thoughtful and 
engaged moral agents who embrace high standards for themselves 
and their communities, they must not only be expected to abide by 
the community’s rules but also be given a voice in evaluating and re- 
shaping them (Hoekema 1994; Hirschmann 1970). That voice, alas, will 
not always be complimentary of our efforts. But it is by challenging 
the status quo on ethical grounds and advocating something better that 
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students most clearly demonstrate that they have taken to heart the 
lessons of the moral education approach. 


How we handle student critics is perhaps one of the most impor- 
tant tests of—and opportunities for—moral education. It tests our wil- 
lingness to engage critics in moral argument with openness and respect, 
as well as our ability to live up to our own ideals in situations of ad- 
versity. Moreover, there is no “teachable moment” more powerful for 
a student than to be taken seriously as a community citizen and given 
an opportunity to make a difference. Finally, dissent and disagree- 
ment can also be an opportunity to rethink our practices and make 
them better. The student who argues that the “no collaboration” rule 
on homework is unfair, who demands greater openness to unpopular 
political views, or who challenges the university to live up to its rhe- 
toric in its labor policies, may in fact be right. 


A memorable example of such a “teachable moment” occurred 
during a recent conflict at Duke University between a student group 
and Duke’s then president, Nan Keohane.’ In March 1998, Duke of- 
ficially adopted a Code of Conduct outlining minimum working con- 
ditions for manufacturers of Duke-licensed products. The Code was 
the outcome of six months of collaboration between university ad- 
ministrators and a group called Students against Sweatshops (SAS). 


In the following months, SAS joined with other student groups 
across the country in urging the Collegiate Licensing Company (CLC), 
which serves as the licensing agent for 170 universities, to adopt the 
same code. In December 1998, the CLC issued a draft code that closely 
resembled Duke’s but did not require public disclosure of factory lo- 
cations to licensees. CLC requested schools to sign the code within 
sixty days. 


SAS called on President Keohane to refuse to sign the code be- 
cause of its weaker monitoring provisions. They began a letter-writing 
and editorial campaign and earned endorsements from both the stu- 
dent newspaper and student government. When it became clear that 
the president was leaning toward signing the code, SAS organized a 
campus protest. On a bitterly cold December day, 75 protesters wear- 
ing Reject Sellout Code buttons and chanting “Principles, Not Politics!” 
confronted the president. SAS founder Tico Almeida argued that with- 
out public disclosure of factory locations, the code lacked credibility. 
“Tf you sign this code,” he declared, “sweatshops will continue to ex- 
ist.” He then graciously held the megaphone for the president to re- 
spond. She acknowledged the code’s weaknesses but argued that it 
was a good “first step,” since a stronger code was not politically feas- 
ible. “This is a political judgment call,” she said, “For Duke tọ back 
out now would make the best the enemy of the good.” 
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Shortly before the sixty-day deadline, the president confirmed that 
she would sign the code. Disappointed SAS activists marched in to 
occupy the administration building and demanded a meeting with 
the president, who was about to leave on an overseas trip. Criticizing 
what he called Keohane’s “lack of leadership,” Almeida added, “We 
understand that there are times to compromise. But this code is too 
flawed.” Keohane responded, “Tm not lacking in courage, and I’m 
not lacking in agreement with your principles. But a flawed code is 
better than no code.” 


Administration officials opted to let the students stay in the build- 
ing overnight, even allowing them to dash home for sleeping bags 
and food before locking the doors. “I admire your commitment, and 
I trust you to keep this place as it should be,” one administrator said, 
then admonished, “and no alcohol!” The next morning, a Saturday, 
senior university officials returned and, after hours of bargaining, the 
two sides worked out a compromise in which Duke signed the code 
but publicly committed to seeking to strengthen it. The agreement stated 
that if the university was unable to strengthen monitoring provisions 
within 12 months, it would withdraw from licensing contracts. The | 
31-hour sit-in ended with smiles and cheers. Sara Jewett, one of the 
organizers, noted, “I feel we've just written a new page in history.” 
A year later, the University dropped its contracts with over twenty 
manufacturers after they failed to comply with requests for full dis- 
closure of manufacturing locations. 


This story shows the positive potential of campus moral conflict. 
Both sides were able to engage in strong public disagreement while 
maintaining a basic degree of civility. Administrators applauded stu- 
dents for their moral commitment, engaged them in careful argument 
about the issues, and appealed to a vision of principled moral action 
that encompassed those on both sides. As a result the disputants 
avoided getting tangled in angry claims and counter-claims and suc- 
ceeded in reaching a practical compromise that preserved the integ- 
rity of both the administration and its critics. The experience was a 
memorable moral lesson for everyone involved. 


Treating students as citizens is not always easy. But if we have 
the patience and courage to teach even in challenging circumstances, 
we will create opportunities for moral development for our students 
and ourselves. 


The Courage to Learn: Educators and Moral Development 
Embracing the role of moral educator requires student affairs staff 
to look nat only at their students, but also at their colleagues and them- 
selves, in a new way. At its heart, a moral education approach asks 
educators to lead an examined life—to reflect on and talk about their 
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own decisions and actions and to strive in their daily practice to uphold 
the noblest ideals of their profession. In other words, student affairs 
professionals need to have the courage to learn, to experience their 
professional lives as part of a lifelong journey of moral development. 
Both colleagues and students can be teachers on this journey. 


Taking our own moral development seriously means incorporat- 
ing training in the methods of moral education into student affairs 
curricula and continuing education, getting into the habit of asking 
ourselves “what's the right, or best, thing to do?” and creating an at- 
mosphere among our colleagues in which honest ethical conversations 
can take place. Collectively, we can work through professional asso- 
ciations and organizations to shift the emphasis of student affairs prac- 
tice toward a stronger focus on ethical teaching and learning.’ 


Doing this is not easy. Many of us struggle with the defeatist voi- 
ces in our heads that insinuate it is hopeless to try to change the dom- 
inant “market,” “zoo,” or “law and order” mentality of our profession, 
or that meaningful change will never occur at OUR school or in OUR 
lifetimes. Yet, as the pioneering South African human rights jurist Ri- 
chard Goldstone once pointed out, “if everyone were a pessimist, we’d 
still be living in caves.” A campus community devoted to teaching 
and practicing ethics is built on “continuous conversations about how 
our fundamental values are, and are not, embodied in institutional 
life” (Center for Academic Integrity, 1999). If we have the courage to 
learn, we can help start, and sustain, that conversation. 


‘This essay is based in part on a keynote presentation ‘Student Affairs and Moral 
Development: Theirs. and Ours,” delivered at a NASPA Statewide Conference at 
Winston-Salem, North Carolina, March 13, 2003 and on a plenary address “Is Cheat- 
ing a Victimless Crime? Academic Integrity and Ethical Development” delivered at 
the Center for Academic Integrity’s ith annual conference, College Station, Texas, 
October 20, 2001. I would like to thank participants at both events, as well as James 
Lancaster, for helpful comments and responses. 


2Students may also, of course, come to dissenting judgments, such as: ‘The ‘no col- 
laboration” rule is justified when it promotes student learning and ensures fair as- 
sessment of student performance. But it is not justified on this homework assignment, 
because we would learn more if we could work together.” For more on the impor- 
tance of dissent and disagreement to moral development, see pp. 109-111. 


3Gary Pavela oe a wonderful example of how such a dialogue might unfold 
inh a college dean and a student who had cheated on an examination (Pavela 
1999b). 


¢For a helpful model of moral reasoning in student affairs, see Humphrey, Janosik 
and Creamer 2004. | 


>In his address to incoming undergraduates, Duke University President Richard Brod- 
head addresses this paradoxical aspect of honor codes while affirming their value 
as a social contract that students are invited to embrace when they join an academic 
community (Brodhead, 2004). 


6 In reflecting on her students’ responses, Moore wonders whether a more severe pun- 
ishment (such as suspension for a semester) would be more effective than her course 
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in getting students to confront and change their own behavior—an important ques- 
tion about the comparative effectiveness of different approaches to promoting stu- 
dent moral learning about academic integrity. (Moore 2002:28) 


”A similar distinction is drawn by Peter Euben in contrasting “political” with “pol- 
iticized’’ education. Euben 1997:49-51, 


§My account of the controversy draws.on personal conversations and local press cov- 
erage, especially articles by Katherine Stroup and Anya Sostek in the student news- 
paper The Chronicle and Susan Kauffman in the News & Observer (Raleigh, North 
Carolina). See Sostek 1998, Kauffman 1998, Stroup 1998, 1999, | 

*Relevant organizations include: the Association for Student Judicial Affairs 
(http: / /asja.tamu.edu), the Center for Academic Integrity 
(http://www.academicintegrity.org), the National Association of Student Personnel Ad- 
ministrators (http:/ /www.naspa.org), the Association for Practical and Professional Eth- 
ics (http://fwww.indiana.edu/ appe/) and the Institute for College Student Values and its 
online Journal of College and Character (http://www.collegevalues.org /institute.cfm; 
www.collegevalues.org). 
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Chapter IX 


Student Ethical Development and 
the Power of Friendship* 


Gary Pavela 


Morals were too essential to the happiness of man to be 
risked on the incertain combinations of the head. She laid their 
foundation therefore in sentiment, not in science. 

~-Thomas Jefferson 


In September of 2003, University of Virginia English professor Mark Ed- 
mundson published a New York Times “Op-Ed” article titled “How Teach- 
ers Can Stop Cheaters.” His opening paragraph was devilishly funny: 

“Academic cheating is a major problem and has negative results 
on everyone involved.” 

So goes the first sentence of a recently composed essay on cheat- 
ing in academia. To get the whole essay, though, you'll need to pay 
for a membership at DirectEssays.com, an Internet operation that 
promises access to “over 101,000 high-quality term papers and es- 
says” (Edmundson, 2003, p. A29). 


Part of the humor in Edmundson’s example is the ironic under- 
standing that people often say one thing and do another. Our brains 
evolved in different stages and have components that seem to grapple 
with the world in different ways. Saying that cheating “has negative 
results on everyone involved” may appeal to the neocortex (the seat 
of reason), but the absence of any emotional appeal fails to engage 
our “limbic’’ capacity to establish bonds with others, and to maintain 
those bonds through duties, rituals, and memories of shared exper- 
iences. This is a critical distinction to keep in mind as colleges and 
universities return to the traditional educational mission of promot- 
ing student ethical development. Will educators emphasize reason, 
emotion, or some combination of both? The aim of this essay is to iden- 
tify the benefits of appealing to emotional sensibilities (structured and 


— 


* Several sections of this essay are drawn from my previously published commentaries 
in Synthesis: Law and Policy in Higher Education, 
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advanced by reason), with the concept of friendship as the guiding meta- 
phor. 
The Aristotelian Conception of Friendship 

Identifying friendship as a pathway to ethical development goes 
straight back to Aristotle. Aristotle was a paragon of reason, but his 
emphasis on reason is more guarded than many observers credit: “The 
proper function of man,” he says, “consists in an activity of the soul 
in conformity with a rational principle or, at least, not without it (Ost- 
wald, 1999, p. 17). Aristotle’s conception of ‘the rational principle’ 
embraces more than logic. It also encompasses action designed to 
achieve goals established by the limbic brain—especially happiness, 
and the pinnacle of happiness experienced when friends “wish for their 
friends’ good for their friends’ sake” (Ostwald, 1999, p. 263), Friend- 
ship in this sense is not entirely a rational choice; it’s a form of desire, 
reflected in Aristotle’s observation that “a man of high moral stan- 
dards will need people to whom he can do good” (Ostwald, 1999, p. 
263). 

A substantial part of the Nicomachean Ethics is devoted to friend- 
ship. The culmination of Aristotle’s discussion does not lead to an im- 
age of the supreme rationalist, experiencing the highest happiness in 
solitary contemplation: 

No one would choose to have all good things by himself, for 
man is a social and political being and his natural condition is to 
live with others, Consequently a happy man needs society. Since 
he possesses what is by nature good, it is obviously better for him 
to spend his days with friends and good men than with any stranger 
who comes along. It follows that a happy man needs friends. (Ost- 
wald, 1999, p. 264). 

For Aristotle, friendship can take several forms (including friend- 
ships for utility and pleasure), but the highest friendship is associated 
with and enhanced by the cultivation of goodness. “Goodness,” in 
practice, is manifested in virtues necessary for social life and human 
connection, shaped by life-long habits that reflect and promote self- 
restraint. Everything in this formulation, including the ultimate aim 
of happiness, revolves around relationship. And the best relationships 
shape the best souls: 

[T]he friendship of good men is good, and it increases with (the 
frequency of) their meetings. Also, it seems, they become better as 
they are active together and correct one another: from the mold of 
the other each takes the imprints of the traits he likes, whence the 
saying: “Noble things from noble people” (Ostwald, 1999, p. 272), 

Aristotle is not a credible empirical scientist, but he is a magnif- 
icent observer of human nature. In this passage he addresses one of 
the questions modern man seems most anxious to understand. What 
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the questions modern man seems most anxious to understand. What 
is a “self,” and how is it formed? For Aristotle, the answer is that the 
individual self is, in part, an amalgam of other selves. What ties the 
fragments together is an undefinable “higher self,” expanded and en- 
riched by the quality of choices and friendships made over a lifetime. 


Renewed Appreciation for the Role of Emotion—and 
the Power of Friendship 


The limbic qualities Aristotle described (and disguised) in his dry, . 


methodical style have become a prime topic for exploration in psy- 
chology and philosophy. Key writers and thinkers on this subject in- 
clude psychiatrists Lewis, Amini, and Lannon (A General Theory of Love, 

2000), Parker Palmer (The Courage to Teach, 1998), Allan Bloom (Love 
and Friendship, 1993), Martha Nussbaum (Upheavals of Thought: The In- 
telligence of Emotions, 2001), and Antonio Damasio (Looking for Spinoza: 

Joy, Sorrow and the Feeling Brain, 2003). Nussbaum and Damasio’s work 
has been especially influential, promoting the view that the limbic brain 
is not the enemy of reason, but an essential partner with reason in de- 
fining and fulfilling the highest human aims. This concept was explored 
in a December 24, 2001 book review in The New Republic “To Feel and 
Feel Not” by Cambridge University philosopher Simon Blackburn: 

In the tradition of William James, there is work from neuro- 
psychology, most notably in Antinio Damasio’s best-selling book De- 
scartes’ Error ...[showing] how totally dependent we are on the lim- 
bic system .. _ Damasio presented patients [with brain injuries, who] 
can have memory, verbal ability, perceptual ability, inferential ca- 
o and moral reasoning all perfectly intact, but their capacity 

or living any kind of sensible life vanishes, 

The reason seems to be that there is no longer any stable way in 
which their representations of possible states of affairs and actions can 
bring about any “affect” or emotional arousal. Without that associa- 
tion, the decision-making landscape goes entirely flat, and delibera- 
tion becomes impossible . . . So we should be grateful for our mechan- 
isms of emotional arousal. Without them we would not be paradigms 
of rational action, such as the emotionless Dr. Spock in Star Trek, but 
hopeless flotsam incapable of rational agency (Blackburn, 2001.) 

Medical practitioners have been exploring similar terrain, promp- 
ted, in part, by disenchantment with the patient/physician relation- 
ship after the advent of managed care. The subject was discussed in 
an article by Tim Parks in the February 24, 2000 New York Review of 
Books, Parks told the story of a mental patient (“Robert,” as described 
by Jay Neugeboren in his book Imagining Robert: My Brother, Madness, 
aia Survival, 1998), who seemed to be making a strong recovery using 
a new drug: 

Encouraged by this progress, Robert’s social worker concentrates 
on preparing him for the move to the open ward and relative free- 
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dom. Everything seems set for at least partial recovery, But two weeks 
before that crucial move is due, the social worker is abruptly trans- 
ferred. eee continuing with [the drug] Robert rapidly deterior- 
ates . 

Question .. . If the drug works, why does it appear to stop work- 
ing on the departure of the social worker? (Parks, 2000, p.14). 

A remarkable answer, Parks suggests, is that various forms of ther- 
apy (including the help and attention of a caring professional) influ- 
ence the structure of the brain. “[W]hile the brain is indeed conditioned 
by genetic factors,” Parks writes, “it also responds and changes ac- 
cording to environment and experience, the latter often being crucial 
in the triggering and even transformation of particular genes” (Parks, 
2000, p.14). 

The plasticity of the brain has important implications for medical 
professionals. Parks wrote that: 

Leston Havens, Professor of Psychiatry at Harvard, [remarked] 
that despite their reputation for vanity, many mental health profes- 
sionals, and medical students in particular, fail to recognize their 
own importance. They “come and go among patients as if their know- 
ledge and skills were all that counted, their persons not at all...” 

[But] [bly suggesting that the self, patient’s and doctor’s, is con- 
ae! both product and producer of a group dynamic [is] to imply 

. that i in the long run a patient may respond as much to a “good 
morning” as to a drug ... (Parks, 2000, p.14). 

Substitute the word “students” for “patients” and the expression 
“[t]hey ‘come and go among patients as if their knowledge and skills 
were all that counted, their persons not at all...’’’ would apply with 
equal force to some college faculty members. What our enhanced under- 
standing of the limbic brain may be suggesting is that educators mold 
minds literally as well as figuratively. They do so by the feelings they 
inspire, as well as by the knowledge and methodologies they convey. 


Teaching and Friendship 

It's instructive to ask students (preferably with a warning that 
a trick question is coming) how many of them have read something 
written by Socrates. The person posing that question may then appear 
remarkably erudite by pointing out that Socrates (distinguished from 
Plato) didn’t write anything—at least that we know about. 

Aside from promoting faculty pomposity and student disorien- 
tation, what's the point of this exercise? 

There was a reason why Socrates didn’t trust writing. He saw 
it as a pale reflection of a higher reality,} not only in terms of perfect 
forms or universals, but in the archetypal relationship between stu- 
dent and teacher, or any set of co-learners. For Socrates, teaching was 
soul-craft, and it required personal affinity between souls to achieve 
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maximum impact. This affinity was not based on superficial affection, 
but on a sense of trust grounded in the mutual pursuit of truth. 


The connection between truth, trust, and friendship becomes clear 
when we ask ourselves whether—as a general rule—we want our 
friends to lie to us, or to tell us the truth. The latter is usually pref- 
erable, and lies at the heart of the kind of friendship that seems richer 
and more enduring. Bernard Williams explored the linguistic roots 
of this phenomenon in his book Truth and Truthfulness: 


Truth, and specifically the virtues of truth, are connected with 
trust. The connections are to be seen in the English language. The 
word “truth” and its ancestors in Early and Middle English origi- 
nally meant fidelity, loyalty, or reliability (Williams, 2002, pp. 93-94). 


The association Socrates saw between truth, trust, and the 
teacher/student relationship is reflected in his reliance upon dialogue, 
distinguished from rhetoric. When University of Chicago law profes- 
sor James Boyd White sought to explain the difference between di- 
alogue and rhetoric, he did so by arguing that “the method of 
friendship” was present in the former, not the latter: 


[R}hetoric naturally treats others as means to an end, while di- 
alectic treats others as ends in themselves ... Dialectic... proceeds — 
not by making lengthy statements ... but by questioning and ans- 
wering in one-to-one conversation. Its object is to engage each per- 
son at the deepest level, and for this it requires utter frankness of 
speech on each side... This is not a competition to see who can re- 
duce the other to his will, but mutual discovery by mutual refuta- 
tion... The object of it all is truth, and its method is friendship, the 
full recognition of the value of self and the other in a universe of 
two (White, 1983, pp. 849, 870). 


The suggestion that the aim of teaching is “truth,” and “the method 
is friendship” seems strange in American higher education, especially 
at large institutions with research orientations. But it is precisely this 
sense of “strangeness” that proponents of renewed ethical develop- 
ment initiatives must overcome if they are to have any lasting impact. 


First, we have to convince our colleagues that the word “friend- 
ship” with students makes sense. How can there be any mutuality 
between people from different generations, with different levels of 
knowledge and experience? The answer is that friendship can be based 
on shared aims, not comparable levels of knowledge. More than one 
teacher (Socrates i is the prime example) saw in youthful minds a vi- 
tality, honesty, and capacity for trust that accelerated the capacity for 
mutual exploration of questions about meaning and purpose. And con- 
temporary teachers have the added advantage of encountering a gen- 
eration of students—many beyond traditional age—with extraordinary 
levels of life experience and applied knowledge. 
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Another objection to the word “friendship” to encompass the 
teacher-student relationship is that an unequal power relationship ex- 
ists, based in part on the awarding of grades. There’s force in this ar- 
gument, but it can be diminished by the aims and tone set by the teacher. 
Once students understand that the goal of the relationship i is shared 
inquiry and expanded knowledge—and that mutual “correction” is 
invited (which Aristotle suggests is at the core of the highest kinds 
of friendship}—genuine friendship can arise. This is far from abstract 
theory; it’s an experience many teachers and students report on a da- 
ily basis, and helps explain bonds that often last for a lifetime. 


There’s also a rich classical heritage behind the concept of friend- 
ship between teacher and student, harkening back to Socrates as the 
teacher of Plato, and Plato as the teacher of Aristotle. Certainly there 
were “unequal relationships” among them at different times, but the 
overriding goal of truth-seeking permitted (and likely encouraged) 
love, friendship, and disagreement to co-exist. A beautiful expression 
of this reality can be found in the Nicomachean Ethics, when Aristotle 
questioned Plato’s theory of timeless universals: 

[P]erhaps we had better examine the universal good and face 
the problem of its meaning, although such an inquiry is repugnant, 
since those who have introduced the doctrine of Forms are dear to 

. Both [friendship and truth] are dear to us, but it our sacred 
duty to honor truth more highly ... (Ostwald, 1999, p. 10). 


Of course, as Aristotle argued later in the Nicomachean Ethics, it 
is precisely the commitment to “honor truth more highly” that allows 
the best and deepest friendships to flourish. Human beings in this sense 
are uniquely the “truth-seeking’’ animals—and animals uniquely cap- 
able of friendship at the same time. It’s not that the two traits are merely 
compatible; their compatibility is essential. 

The most compelling argument against teacher-student friendship 
(even as a metaphor) is that people can’t be friends with everybody. 
Intimate friendship is rare, and the feeling of it is readily and properly 
distinguished from generalized good will. How can a relationship of 
exclusivity be applied to an entire group? 


The answer may be that the limbic brain is enhanced by exercise. 
The capacity to love an individual (in the realm of friendship, rather 
than the possessiveness of erotic passion) expands the heart; it allows 
us to feel a higher level of affection for others, at least as potential 
friends. Experienced teachers report this feeling during their best class- 
room moments, or even on the first day of class. The classroom is a 
place of friendship, filled with the potentiality of friendship, even when 
every student doesn’t become a friend. There should be no reluctance 
to explore this phenomenon in physiological or biological terms, as 
long as the limitations of language are understood, Psychiatrists Tho- 
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mas Lewis, Fari Amini, and Richard Lannon make a worthy effort in 
A General Theory of Love (2000, p. 84): 

Some of our somatic systems are closed, self-regulating loops. 
Others are not. Consider, for instance, that women who spend time 
together frequently find their menstrual cycles coming into spontane- 
ous alignment. This harmonious hormonal communication demon- 
strates a bodily connection that is limbic in nature... Evolution has 
given mammals a shimmering conduit, and they use it to tinker with 
one another's physiology, to adjust and fortify one another’s fragile 
neural rhythms in the collaborate dance of love (Lewis, Amini & 
Lannon, 2000, p. 84). 

Lewis, Amini, and Lannon recognize that close friends experience 
limbic connections that are likely to be much deeper than the connec- 
tions felt by random people sharing a public space. But the classroom 
isn’t a subway car or an elevator. Students and teachers usually enter 
into it with an expectation that some kind of personal bond will be 
formed. When such an expectation arises, the human brain seems 
primed to respond. 


Faculty “burn-out” is a recognized phenomenon, and years of bor- 
ing or difficult classroom encounters may generate a skeptical response 
to the idea that emotional bonding between teacher and student should 
be encouraged. But that perspective—in which the teacher does turn 
the classroom into something akin to anonymous public space—needs 
to be seen for what it is: an act of self-destruction. The fundamental 
error of the bored and cynical teacher is to fail to Terap that limbic 
enrichment works both ways.? 


Friendship and the Teaching of Ethics 

Faculty colleagues who share the view that friendship may be 
an apt metaphor for the student/teacher relationship (or at least that 
some emotional bond between teacher and student is desirable) need 
a thoughtful response to the question: “what do emotional bonds be- 
tween teacher and student have to do with teaching ethics?” Some 
of the philosophical and psychological underpinning of a theoretical 
answer are identified above, including the Aristotelian conception of 
friendship as a pathway to ethical development, and research on the 
role of emotions in higher kinds of reasoning. But philosophy and phys- 
iology of the brain aside, there are also many personal examples at hand. 


Few people enter the teaching profession without any positive 
role models. So it’s often productive to ask teachers to describe the 
teachers who most influenced them. More often than not, responses 
will focus on personalities and behavior rather than knowledge or tech- 
nical competency. The teachers we most admire are almost always 
technically competent, and their accumulated knowledge i is frequently 
impressive, but what we seem to remember most are “emotional” mo- 
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ments and characteristics: a love of learning; resolute commitment to 
a career or calling; a sense of humor; deep human insight; candor about 
personal struggles and limitations; a sense that students are seen as 
““fellow-searchers”’ with valuable ideas and insights of their own; and 
moments of personal attention, concern, kindness, and commitment. 
In short, our most admired teachers may not have loved us (or couldn't 
tell us if they did), but they loved something, and the worthiness and 
intensity of that love crystallized their image in our minds. 

Seeing the power of a worthy love or commitment in others can 
help each individual address the fundamental ethical question: How 
shall I lead my life? An example can be found in one of Thomas Jefferson’s 
reminisces about his youth cited in Fawn Brodie’s 1975 book: Thomas 
Jefferson: An Intimate History: 

When I recollect that at 14 years of age the whole care and di- 

rection of myself was thrown on myself entirely, without a relative 
or friend qualified to advise or guide me, and recollect the various 
sorts of bad company with which I was associated from time to time, 
I am astonished I did not turn off with some of them, and become 
so worthless to society as they were. I had the good fortune to be- 
come acquainted very early with some characters of very high stand- 
ing, and to feel the incessant wish that I could even become what 
they were. 

Under temptations and difficulties I could ask myself what 
would Dr. Small, Mr. Wythe, Peyton Randolph do in this situation? 
What course in it will assure me their approbation? I am certain that 
this mode of deciding on my conduct tended more to its correctness 
than any reasoning power I possessed ... (Brodie, 1975, p. 27). 

The conclusion of Jefferson’s observation captures the theme of 
this essay: “I am certain that this mode of deciding on my conduct 
tended more to its correctness than any reasoning power I possessed 
...” Jefferson rarely denigrated the power of reason. In the realm of 
ethics and moral development, however, he knew that the ethical im- 
pulse was linked to the emotional component of human nature, espe- 
cially our bonds with others. Lectures about ethical reasoning may 
be worthwhile, but the impact is likely to be greater when students 
think about ethics in the context of human feeling and personal con- 
nection.3 | 


Friendship and Ethical Development among Students 

The guiding metaphor of friendship as the foundation of student 
ethical development isn’t limited to the teacher/student relationship. 
On the whole, it takes some effort to keep students focused on dia- 
logue with teachers in the classroom, but (limbic-wired mammals that 
they are).students are intensely interested in personal connections among 
themselves. Educators attuned to this trait can use it—along with stu- 
dents’ capacity to reason—to influence student ethical development. 
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A good way to help students think about the nature, power, and 
meaning of friendship is to ask them to identify the defining charac- 
teristics of their best friends. Student responses are notably consistent 
over time: The characteristics they cite (even if the words differ slightly) 
are “loyalty,” “honesty,” and “‘caring,”” along with a sense of fun and 
playfulness. It’s often a defining moment in such discussions to re- 


mind students that their responses don’t include statements like: “I 


really admire Mary because she’s a skillful thief; or “Embry is my 
best friend because he’s such a consistent liar.” 


Further discussion will elicit the view that students expect their 


friends to tell them the truth, and that truth and trust are defining 
characteristics of friendship. Students are also inclined to agree that 
the qualities they admire in their friends are probably similar to what 
their friends hope to find in them. This result is perilously close to 
an Aristotelian perspective, and it’s a matter of individual discretion 
whether teachers should tell participating students that they're begin- 
ning to sound like ancient Greek philosophers. 


These kinds of exercises draw upon limbic resources (the exper- 
ience of friendship) to reach rational conclusions. Something similar 
happens when we ask students to help manage the campus environ- 
ment, especially residential facilities, or academic integrity honor sys- 
tems.‘ 

Students as disconnected components of unstructured, anony- 
mous groups rarely exhibit the higher attributes of friendship or moral 
development. Educators have known for years that smaller settings 
(schools within schools, or residential honors programs at large uni- 
versities) improve student behavior and academic performance. The 
reasons for this phenomenon must be complex—and the attributes are 
not always consistent—but it’s reasonable to suggest that enhanced 
limbic connection plays a role. From time immemorial human beings 
have bonded in small groups, and learned the raw survival power 
of honesty, trust, and mutual obligation. It shouldn't be surprising 
that appeals to those qualities resonate with students, whenever ed- 
ucators foster environments where students face real challenges—and 
are given real responsibility to help address them. 


Friendship and the Student/University Relationship 
Aristotle’s distinction between “lower” and “higher” forms of 
friendship (e.g. friendship for pleasure and friendship to promote good 
character) is a reminder that not every form of friendship will enhance 
student ethical development. The abuses sometimes seen in collegiate 
fraternal systems, for example, demonstrate that friendship can turn 
insular, self-absorbed, and self-destructive. It would not be wise, how- 
ever, for educators to respond to such abuses by discrediting the idea 
of friendship itself. A better approach is to define and draw upon more 
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demanding forms of friendship, both as a matter of practice and prin- 
ciple. 

A full discussion of the nature of the student/ university relation- 
ship is beyond the scope of this essay, but it’s safe to say the issue 
is much in flux after the decline of the traditional “in loco parentis.” 
Many alternative models have been proposed, including the idea that 
students and universities should be equated to businesses and con- 
sumers; that universities exist as “facilitators” to promote student de- 
velopment® and that students and universities share many of the 
attributes of voluntary associations.6 One approach we think especially 
appealing is that of William Willimon and Thomas Naylor, authors 
of The Abandoned Generation: Rethinking Higher Education. For them, the 
best way to describe the archetypal model of the evolving student/ 
university relationship is “in loco amicis’’—or “wise friend” (Willimon 
& Naylor, 1995, p. 93). 

“Wise friendship,” as Willimon and Naylor observe, bears a close 
resemblance to Aristotle’s highest model of friendship. It builds upon 
the relationships of individuals to highlight the responsibilities of ed- 
ucators (and institutions) to keep the full potentiality of friendship 
alive That potential includes the capacity and desire to turn feelings 
of love and commitment outward; to seal the bonds of friendship by 
recognizing the power of friendship to add to the building of the world. 
This kind of friendship——and the education that helps produce it— 
energizes the heart as well as the mind. It becomes a passionate, life- 
long endeavor, giving richer meaning to the term “love of learning.” 
The feeling inspired is reflected in a thought by Leonardo Da Vinci, 
cited in the introduction to A General Theory of Love: 

Once you have flown 

you will walk the Earth 

with your eye turned skyward; 
for there you have been, 

there you long to return. 


Notes 
[1] Plato explains this point in the Phaedrus (Jowett translation). The speaker is So- 
crates, relating a mythological story about the invention of letters (writing): 
O most ingenious Theuth, the parent or inventor of an art is not always 
the best judge of the utility or inutility of his own inventions to the users 
of them. And in this instance, you who are the father of letters, from a pat- 
ernal love of your own children have been led to attribute to them a quality 
which they cannot have; for this discovery of yours will create forgetfulness 
in the learners’ souls... you give your disciples not truth, but only the sem- 
blance of truth; they wil be heaters of many things and will have learned 
nothing; they will appear to be omniscient and will generally know nothing; 
they will be tiresome company, having the show of wisdom without the reality. 
[2] A similar perspective is expressed by Page Smith in Killing the Spirit: Higher Ed- 
ucation in America (Viking, 1990), p. 203 (cited in item eight of my ‘Fifteen Prin- 
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ciples for the Design of College Ethical Development Programs”) at: 
http://www.collegepubs.com/pdf/15_principles.pdf. 

[T]he true person has some vision of higher things ... [that] touch the 
deepest levels of our consciousness and solace us, inspire us, reconcile us 
to our humanity. They are the wellsprings of life. The most familiar and most 
mysterious is love ... Love is the mortar of our perilously fragile lives ... 
it is indistinguishable from grace. None of us lis] worthy of it, and yet all 
of us must have it to live. It can’t be taught. We can have any number of 
courses on sex education (sex has little to do with love, although love of course 
may include sex, rather as an afterthought), but who can imagine a univer- 
sity course on love? ... Teachers who love their students are of course by 
that very fact teaching their students the nature of love, although the course 
may in fact be chemistry or computer science ... And, in a curious way, the 
R although he seldom realizes it, needs them as much as they need 

im. So long as he refuses to take them to heart, they are simply an incon- 
venience, a burden, a part of his “teaching load.” 


[3] Jefferson may have been trying to replicate this experience for future students at 
the University of Virginia, when he wrote in the 1818 “Rockfish Gap Report” (“Re- 
pon of the Commissioners Appointed to Fix the Site of the University of Virginia”) 
that: 

The affectionate deportment between father and son, offers in truth the 
best example for that of tutor and pupil; and the experience and practice of 
other countries, in this respect, maybe worthy of enquiry and consideration 
with us (p.11), Available online at: http://www. 
lib.virginia.edu/speccol/ exhibits /rotunda/ prefire /rockfish1.html 

[4] Research by Rutgers University professor Donald L. McCabe on the success of mod- 
ified” honor soles (codes that permit faculty proctoring of examinations, but give 
students primary responsibility to promote academic integrity, and to resolve aca- 
demic melee allegations) is reported at: 
http://www, collegepubs.com/ref/SFX000515.shtml 

[5] See Robert Bickel and Peter Lake, The Rights and Responsibilities of the Modern Uni- 
versity (Carolina Academic Press, 1999), 

[6] I developed this view in a NASPA (National Association of College and University 
Administrators) “White Paper”: “The Power of Association, Defining our Relation- 
ship with Student in the 21st Century” (1995). 
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Chapter X 


Exercising Power with Wisdom: 
Principles for Intentional Practice 


James M. Lancaster 


The student seated in my office was angry, or at least he appeared 
so. He was accused of underage possession of alcohol and disorderly 
conduct involving the campus police. I had seen him before for a mi- 
nor alcohol violation. As I read to him the police report of the inci- 
dent, he grew increasingly angry and frustrated, shaking his head “no” 
and occasionally muttering “that’s not what happened.” When I fin- 
ished the report, I asked him for his view of what had occurred. 


Without any preface addressing his own view of events, he im- 
mediately became angrier and more defensive—“that’s not what hap- 
pened; the damn police are always out to get me!” As I attempted 
to draw him back to some sort of narrative of what he believed had 
happened, he began shouting at me—”all of you are the same! You 
don’t understand a f-—ing thing!!!” He was almost inarticulate with 
rage. 

At this moment in the interview, I experienced an epiphany that 
was the beginning of authentic wisdom in my own practice. A single 
question came to mind: “what is important here?” With a clarity I 
had not previously experienced, I suddenly understood that the stu- 
dent was not angry with me personally—he didn’t know me well 
enough for that—he was angry at my position. Although he may have 
been angry with the police, that really was not the focus of his anger 
either—he was angry at authority. But more importantly, he was an- 
gry and frightened about his life—he was angry with himself. 


Something mattered in his life far beyond the events I had been 
describing, He wanted someone to hear him, to listen to him, perhaps 
to understand him, none of which directly involved whether he was 
responsible or not for the offenses at hand. Having realized this, I had 
to ask myself “What am I trying to accomplish with this student— 


129 


+ res + |= een ana hone 


= miep iniia - n = Z j 








what am I attempting to discover?” Was this simply a process designed 
to read him his rights, to review the report and to elicit a response 
prior to sanctioning? What did those actions have to do with the in- 
dividual, the very human and fragile student, sitting before me? How 
would this meeting affect his life? What alternatives to my standard 
judicial approach might be available? What were my intentions in this 
matter? 


Much of the preceding chapters’ content has involved alternative 
practices—things that conduct officers could do to change their prac- 
tice. But there is a more basic question that must be answered before 
we make these alternatives a part of our practice: what are our inten- 
tions as student conduct officers? Our “talk” is about ethics, devel- 
opment and education but our actions too often reflect a rules orientation 
that ignores important alternatives. In our policies, and in many of 
our interactions, we appear to exercise what Jonathan Rauch calls “bu- 
reaucratic legalism: the view that the way to settle practically every 
conflict is through an elaborate and highly articulated set of proce- 
dures” (Rauch, 2004). | 

If we are new to practice, we may fear that alternative practices 
will lead to being sued. Those who are more experienced may have 
other fears—perhaps these alternatives do not appear immediately to 
fit within our perceptions of “business as usual’’—they may take ad- 
ditional time or expose us or our institutions to risk by going “outside 
the box.” We thus continue along our well-trodden path, ignoring al- 
ternatives that could provide opportunities for dialogue about the prin- 
ciples and expectations that usually guide the more successful students 
in our community. We don’t like to be categorized as bureaucrats, but 
our behaviors belie our intent and often suggest that term. 


Our practice in student affairs changes lives for better or for worse. 
We have at our disposal a rich array of potential tools to use in this 
practice. The choices we make about these tools we use and the work 
we want to accomplish with them must be thoughtful and intentional. 
Without such intention, without careful selection and precise use of 
these tools, we risk great dissonance between our intentions and the 
outcomes we create. Worse, we risk failing those in our keeping—our 
students. 


How do we conceive of the work that we do? Most of us hope 
to be good practitioners but sometimes we are less than intentional 
in how we frame and execute our practice. Typical “judicial” models 
of practice offer an artificial termination of conduct while seldom re- 
sulting in real resolution of the underlying issues. This book presents 
the argument that such legal minimalism is a poor foundation upon 
which to base our practice of student conduct resolution. This is espe- 
cially true if our goal is an educational system that helps students learn 
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about the expectations for living in community, that helps them learn 
from mistakes that violate the mores of such community and that mod- 
els for them how responsible citizens should make decisions in com- 
plex communities. It is up to each of us as practitioners and as educators 
to be intentional in shaping an appropriate and holistic practice of stu- 
dent conduct resolution. It is not the judgment of the courts that we 
should fear but, rather, the judgment of our communities. In this chap- 
ter, we suggest some principles for gathering alternative approaches 
into what we describe as an “Intentional Practice’’—a practice for stu- 
dent development in general and for student conduct resolution in 
specific. It is a practice to guide us in the reconciliation between our 
hearts and our minds. 


An Intentional Practice begins with acknowledging that values 
should guide the choices we make about actions in our everyday lives. 
An Intentional Practice should lead us to clearly express these values 
and to avoid the default to bureaucratic legalism in our work. Our 
actions should result in a life of practice that represents a develop- 
mentally, ethically and educationally based outcome for students as 
well as personal and professional satisfaction for ourselves. But to in- 
sure such outcomes, we must choose our actions wisely and with in- 
tention by synthesizing competing values, policies, rules and 
expectations into an approach that truly reflects our best intentions 
and our best aspirations for our students. The choices we make are 
important not only because they should express our conscience, but 
also because they should serve the best interests of our students and 
our institutions. , 


The institution where I work, Appalachian State University, like 
many other campuses, is always under construction, which is difficult 
at some points to differentiate from destruction. Especially around my 
home, the College of Education, the usual routes are frequently alt- 
ered due to these projects. Recently I was walking back to the College 
of Education from my noon workout and looked up to see a student 
exiting the building. She walked down the steps and then stopped. 
She looked around in apparent confusion. I smiled at her and said 
“life’s all about decisions, yes?” She smiled back, laughed a bit and 
said, “There are so many ways to go!” Then, apparently finding her 
bearings, she again strode off. 


There are so many ways to go—so many choices. We live in par- 
adox. The intellectual and the personal senses of who we are come 
from two different places: from the head and from the heart (Kritz, 
personal communication, 2002). As we suggested in Chapter One “we 
must stop thinking the world into pieces and start thinking it together 
again” (Palmer, 1998, p. 63). There are critical choices that we must 
make as we seek to meet our goals and those of our institutions in 
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building our professional practice. The decisions we make in building 
this practice inevitably affect those around us and especially our stu- 
dents. Every student we encounter in our practice is someone else’s 
daughter, son, brother, sister, lover or friend. Not one of our students 
is totally without value or significance to someone else. The most re- 
calcitrant student wrongdoer is still human and fragile. 

When we are confronted with the student who seems totally un- 
redeemed, who tests our resolve as a student development professional, 
our knowledge of the innate fragility of every life may not be suffi- 
cient to forgive his or her particular misbehavior, or excuse the hurt 
that has been inflicted on ourselves or others—but it should temper 
our judgment and our response. It should lead us not to legal min- 
imalism but to thoughtful and intentional choices in our actions toward 
our students. 

The choices that we make about our practice also constitute evi- 
dence of our own moral development as professionals. We can choose 
to think conventionally, to choose practices well within the common 
and simple boundaries defined only by law and policy without con- 
cern for more troubling questions of our own conscience and integ- 
rity. But it seems there should be more. There simply has to be more 
if we are truly seeking wisdom in our practice, seeking to nurture char- 
acter in ourselves and in our students. 

Each of us face dilemmas in daily living and in our work. We 
don’t always agree on the answers for tough problems. A large part 
of what we do in our professional practice therefore must always be 
based on choices made with “wisdom.” But what is wisdom and from 
where does it arise? Cicero suggested in his time what many would 
say about student conduct work today “... the function of wisdom 
is to discriminate between good and evil...” (Book III. xvii). Norman 
Cousins once offered what might be viewed as a student definition 
of the virtue indicating that “Wisdom consists of the anticipation of 
consequences’ ’ (1978). But for those working with students, perhaps 
wisdom is more complicated. In their book on organizational and emo- 
tional intelligence, Childre and Cryer wrote 

“It is no longer enough to be smart—all the technological tools 
in the world add meaning and value only if they enhance our core 
values, the deepest part of our heart. Acquiring knowledge is no 
guarantee of practical, useful application. Wisdom implies a mature 
integration of appropriate knowledge, a seasoned ability to filter the 
inessential from the essential,” (1999, p.137) 

Wisdom is more than discriminating good from evil; more than 
simply anticipating consequences. Wisdom is intentionally choosing 
our path—making decisions based on what we intuitively know as 
well as what rules, policies and facts tell us about any situation. It 
is what separates an excellent practitioner from the mechanistic pro- 
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cessing of computer software. Computers hold vast data and can make 
highly accurate calculations based upon pre-established routines— 
computers are excellent at following the rules, But computers are not 
yet wise. They do not exhibit intuition, make meaning or have inten- 
tion. We should strive not for the accuracy of computers but for the 
wisdom of humanity. 

Steven Hein, among others, defines the wisdom of this “emotional 
intelligence” as “The mental ability we are born with which gives us 
our emotional sensitivity and our potential for emotional learning [of] 
management skills which can help us maximize our long term health, 
happiness and survival'(2004). For practitioners in student affairs, such 
wisdom grows from drawing upon our own knowledge and experi- 
ences and the learning that arises from both—and then building on 


this learning through processing our experience in dialogue with oth- 


ers. As we apply the lessons of that reflected experience, over time, 
those lessons will become the roots of our wisdom. Ultimately, choice, 
reflection on experience and this wisdom can guide a professional prac- 
tice that is not simply reflexive or reactive but one that is intentional— 
balancing the intuitive, the learned and the practical. 


Intentional Practice: Principles to Consider 

An Intentional Practice involves a blending of many tools, values 
and experiences. Each of the alternative practices we have discussed 
in previous chapters might be included separately or together as part 
of an Intentional Practice. But a truly Intentional Practice should also 
be based on at least six principles: developing expectations, creating 
environments, establishing processes, listening for story, making mean- 
ing and reflecting on outcomes. 


Developing Expectations: In most higher education communities, we 


do not develop expectations, we establish rules. There is a significant 
difference. Developing expectations involves reaching consensus about 
the ethical values of our community and, based on that consensus, 
creating and acting on expectations for that community so as to con- 
vey positive messages. Ruth Sidney Charney, in her work on second- 
ary classrooms, talks of creating “clear positives ...a set of ideals or 
principles, phrased in positive language, that allow us to imagine and 
describe what it is we wish and hope to achieve (Charney, 1992, p. 
181), Many campus residential communities use the term “commun- 
ity expectations” to describe a similar idea. In the context of Intentional 
Practice, “developing expectations” is a first step toward encouraging 
reflective thinking and critical analysis about values and ethical actions 
on both the personal and institutional levels. 


“Clear positives” and ‘developing expectations” share a com- 
mon difference from the usual campus code or policy: they emphasize 
the positive outcomes of the behaviors we encourage rather than ca- 
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tegorize the negative examples of behaviors we prohibit. They sug- 
gest possibilities for achievement rather than penalties for failure. They 
represent the horizon of what is possible rather the minimalist thres- 
hold of what is acceptable, They speak to examining and celebrating 
the common ethical values that sustain a thriving community. 

Developing expectations through examining and clarifying the 
ethical values important in our lives and in our community is a crit- 
ical principle for all of us. In a world of ethical dilemmas, we find 
ourselves in conflict between what we say we believe and what we 
do. This is not a case of intentional duplicity nor does it reflect a lack 
of ethical values. Research from several international organizations 
clearly indicates that most people share relatively similar common eth- 
ical values, regardless of nationality, religion, gender, race or any of 
the other terms we believe divide us (CIA, 1999 Josephson, 2002, Kid- 
der, 1994), But this consensus begins to break apart when we climb 
what has been called the ‘“‘values-tactics’” ladder (Kidder, 1994). 

We agree on fundamental values but as we progress, climbing 
from belief to the tactics we want to pursue on behalf of these beliefs, 
our agreement falls apart. For example, we may agree that life is sa- 
cred; we can and do disagree on when the sacrifice of life is justified 
(capital punishment versus state-sanctioned murder; coldly killing an- 
other being for personal gain versus state-sanctioned killing in time 
of war). On campuses most students will agree that honesty is im- 
portant and that cheating is wrong; they will disagree on what con- 
stitutes cheating and on what we should do about things we label as 
cheating (McCabe, personal communication). 

Without dialogue about the common ethical values that connect 
us in any human society and the expectations that arise from these 
values, we will always be divided about the application of rules and 
policies that lead to a very minimalist approach in our practice. From 
a student development standpoint, such minimalism leads to the stu- 
dent view that “if there's no rule against it, I can do it.” Developing 
expectations speaks to finding agreement not only on what we value 
but also on what actions we expect from ourselves and from others 
based upon those values. It is thoughtful and time-consuming work— 
but itis richly rewarding in creating communities based on something 
more than mere rules. It offers students and professionals the oppor- 
tunity to guide their conduct with something beyond the simplistic 
prohibitions offered by rules. 

Developing expectations requires us to engage in dialogue about 
what matters in creating a community, what we value for the good 
of the community and what expectations we hold for one another as 
members of the community. It makes each of us accountable to one 


another rather than to a few authority figures for maintenance of that 
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community. One beginning application of this approach would be to 
structure a standard code of conduct within a values-based frame- 
work. The commonly held community expectation of honesty could 
be described in a variety of positive statements that translate honesty 
into exemplary behaviors (and by implication, clearly prohibit the re- 
ciprocal dishonest behaviors we wish to discourage). Honesty is the 
expectation, codified examples of dishonesty may still be listed under 
it for those who need such strictures. But our dialogue should be about 
the expectation—not the codified behaviors that would violate that 
expectation. A good example of such codified expectations is contained 
in The Model Code of Student Conduct in our appendices, notation 
12, which references the SUNY Potsdam statement. 


Creating Environments: Expectations are meaningless if the environ- 
ment in which they exist does. not reinforce them. As Banning argued, 
behavior is a function of the person and the environment (Strange & 
Banning, 2000). Intentional environments assist in conveying and af- 
firming expectations for living and working in communities. Conversely, 
unintentional environments create the possibility of allowing every 
individual to interpret that environment in light of their own self- 
interest, without regard for the interests of the community. Residence 
halls where vandalism goes unreported and unrepaired imply that 
“no one cares” and that the community tolerates and accepts such acts. 


Well-maintained halls, by contrast, send a message that the com- 
munity expects and supports a structured and attractive environment 
and does not welcome abuse of that environment. In both cases, the 
environment conveys the message far more convincingly than any 
posted statement of rules. In conduct settings, the layout of the con- 
duct officer’s office, the environment in which conduct hearings are 
held, the intentional space separating the everyday world from the 
important work of resolving student conduct are important opportun- 
ities for creating an environment where intentional practice can exist. 
Physical environments send powerful messages. 


In our everyday practice, we often allow desks, conference tables 
or other barriers to physically intervene between ourselves and our 
students. When we examine our own office we should ask “what does 
this setting convey about my expectations?” Whether open or closed, 
welcoming or opposing, environments convey intent. “I am often temp- 
ted to protect my sense of self behind barricades of status or role, to 
withhold myself from colleagues or students or ideas and from the 
collisions we will surely have” (Palmer, 1998, p. 16). Do you always 
sit behind a desk or do you practice in a more conversational setting? 
What are your intentions in creating this setting? Are you preparing 
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to “withhold” yourself or to meet students wherever you may find 
them in their journey? 

In conduct hearings we often find a court-room-like setting: ac- 
cused student at one table with adviser; institutional representative 
and “victim” at a second table; hearing panelists clustered together 
and the hearing officer at the head of the assembly. Such settings con- 
vey an environment of adversity among the parties that even the most 
thoughtful rhetoric may not soften. By contrast, consider such a hear- 
ing where all participants sit together in a circle or other open setting 
without barriers such as tables. Some have suggested that the circle 
or other open and culturally intuitive forms of our’ancestors allow 
for a more inclusive and peaceful resolution process (Baldwin, 1997, 
Sorensen & Walker, 2001). Creating a setting based on a circle is one 
means of establishing an environment that fosters process over pro- 
ceduralism. 

In a student hearing situation creating environment might involve 
using a distinctive setting—a single room used consistently to develop 
a sense of place for these events; setting chairs for participants in a 
circle without facing tables to obstruct the room; setting chairs for ob- 
servers or non-participants outside this circle defining a boundary of 
the time and place for the hearing as well as clarifying those who are 
part of the community process. Part of the environment involves at- 
tention to lighting, ambient sounds and climate control. 

Such a setting creates new expectations for what is to occur in 
this environment; it suggests that what is to occur has meaning and 
significance. Members of the community sit within the circle and the 
student who allegedly has violated the community’s trust sits with 
them, having dialogue within the community about the violation of 
the community’s expectations. The expectation created is one support- 
ing dialogue rather than confrontation; one that can lead to restora- 
tion of the community and of the violator’s place within the community. 
But even a creative environment cannot be successful without inten- 
tional consideration of the process that will take place within it. 
Establishing Processes: Expectations and environment must be affirmed 
by processes. Process can be as simple as the manner in which you 
greet students or the guidelines for on-going conduct meetings or gath- 
erings. Every individual and organization utilize process with or with- 
out intent. Whether in an informal gathering or in a formal meeting, 
a process that seems arbitrary or contradictory to expressed intents 
will quickly erode expectations and thoughtfully designed environ- 
ments. Process conveys and confirms meaning for participants. In larger 
organizations we often find process that tends toward bureaucratic 
legalism—the excessive reliance on rules and policies. While bureau- 
cracy can be a powerful organizational tool, bureaucratic processes 
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provide little allowance for the situational significance of discreet events. 
Even smaller organizations can become impeded by “business as us- 
ual,” acting in a thoughtless way about issues that should convey much 
deeper meaning. Busy and overwhelmed individual practitioners can 
fall victim to proceduralism, mindlessly following established routines 
that favor “getting it done” over thoughtful processes. Overcoming 
such reflexive processes involves an investment of time and thought. 


Practitioners might consider auditing their process with the help 
of a third party—perhaps a colleague from another office or agency 
similar to your own or a faculty member at a nearby institution who 
teaches about and understands your functions. Discuss with them your 
expectations, show them the environments you have established, and 
then ask them to qualitatively assess and compare these with your 
process, your practices and your policies. The audit might also involve 
interviewing participants, clients and practitioners about their exper- 
ience with these processes. These results can then be tested against 
your expected outcomes. The results of this audit can be used to af- 
firm successful procedures or to modify less successful processes so 
as to more accurately convey expectations and environment. 


Careful consideration of language used in the process and in codes 
or expectation statements is important in conveying intentions and 
reinforcing expectations as well as in explaining the process. Two model 
codes that employ thoughtful language and still maintain appropriate 
procedural boundaries are included in the appendices of this book. 
Processes that reinforce a sense of intent, and particularly those con- 
cerned with conveying ritual often are supported. by use of a script 
to guide all participants to intended outcomes. In considering a script 
for your process, you should try for a symbolic vocabulary that con- 
veys meaning about your organization and your intentions. Such a 
script can assist organization members with cues about expectations; 
create a familiar ritual for participants; and assist in creating “flow” 
in your process. 


It can also be helpful in providing some continuity among var- 
ious hearing bodies, panels and hearing officers. But a script can also 
create difficulties. It is important to avoid simply “reading” a script 
as a formality. To be effective, the script should be a guide to your 
expectations and reflective of your environment. A script is not a 
thoughtless replication of procedures—it is a guide for process. The 
script should also be used to reinforce important concepts of the con- 
duct code or expectations statements. Consider the following script 
as an example of opening a conduct resolution process based on ex- 
pectations and carefully considered environment: 


As members of this community, we are called today to assist 
in the resolution of an allegation that the values of this community 
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have been violated. Each member of this community council is urged 
to act fairly and responsibly: to listen openly, reflect carefully and 
to act with regard for the accused community members as well as 
for the values and policies. of the campus community. This hearing 
council is confidential; no one may break that confidentiality, which 
is protected both by policy and by the trust of the community. Every 
individual who speaks is called to do so with honesty and with re- 

spect. I call on the participants in this counsel to silently reflect on 
this common purpose that brings us together today. 


This script reinforces values, community, expectations of partic- 
ipants and the boundaries of legally protected confidentiality. It does 
so without sounding bureaucratic and begins establishing a basis on 
which participants may begin to make meaning of this process. The 
process should help participants to feel a part of what is happening 
and to reach meaningful closure even in difficult situations. As an ex- 
ample, you might hold the expectation to allow no individual to leave 
an office, experience or process without the opportunity to resolve anger 
or other destructive emotions. Procedurally, a brief, reflective silence 
might be used to formally conclude the process, giving all participants 
time to consider what has transpired. This is discussed further in ‘“Re- 
flecting on Outcomes,” below. 


Your process might involve a follow-up appointment with par- 
ticipants to further “process the experience” (see “Making Meaning,” 
below). Such meetings can help to bring resolution and information 
gained from the meeting and also may be useful as part of the process 
audit discussed earlier. In all of these efforts, you are seeking to affirm 
that your process conveys your expectations and is supportive of the 
environment you wish to create while reducing those elements that 
do not contribute. 


Listening for Story: Creating environments, setting expectations and 
establishing processes are important principles for creating an Inten- 
tional Practice. But the primary importance of these principles emerges 
in the moments when our students tell us their stories. 


Since the earliest days of tribal cultures, communities have gath- 
ered to share stories. Over time, the forms have changed, the story- 
telling has grown more sophisticated, and the methods of transmis- 
sion have evolved from a simple oral tradition to written forms to elec- 
tronic media. Yet the common and fundamental essence has remained 
the same: what Joseph Campbell called a “persistent suggestion of 
more remaining to be experienced than will ever be known or told.” 
This description holds powerful meaning for those charged with hear- 
ing the stories of students accused in conduct settings. Intentional Prac- 
tice emphasizes expectations, environment and process as a catalyst 
for the emergence of story. 
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In the times of our forbearers, members of the tribe or community 
gathered together at night around a fire. As they gathered in a circle, 
for protection as well as warmth, important events of the day were 
related. Soon these became stories handed down through successive 
generations. They were our first transmissions of communal culture. 
As was suggested earlier, the idea of gathering ina circle differs greatly 
from our usual gatherings today. The physical barriers, such as tables 
and chairs, become emotional barriers as well—a place from which 
we may defend ourselves and not expose ourselves to one another. 


When we remove the table, when we return to a circle, we sug- 
gest several ideas: we are part of something larger than ourselves—a 
community, perhaps. We sit together, united by what we share more 
than by what divides us. We offer ourselves physically with the ex- 
pectation of openness and honesty as contributors to the circle, not 
simply as individuals isolated in chairs at a table. We suggest by this 
body dynamic that we have nothing to hide and can be safe in the 
containment of a circle of our peers. In this setting, we can encourage 
the telling of the story (Baldwin, 1997). 


Every student has a story to tell. It is easy to forget that every 
story has subtle and meaningful differences heard only when we lis- 
ten carefully—every story is singular in content and in meaning. Al- 
though they may not think of themselves as members of the tribe, 
recounting exploits to their elders, they are in-fact a part of this tra- 
dition. Their stories tell us much about the communal culture of their 
time. And those of us who hear the exploits, who are charged with 
sorting the truth from the fiction and making decisions, follow the 
tradition of the village elders: wise, impartial persons who are trusted 
with the fate of the individual and the maintenance of the commun- 
ity. What we often fail to grasp is the importance of story as a means 
to resolution of dilemmas, the vital necessity of recounting the story 
and of hearing the story in all of its richness. 


What should we listen for in a student story? Students often have 
difficulty putting their story into words. Every story should begin at 
the beginning but we may need to assist students in recognizing the 
need to “tell their story” fully. There is a reflective process—how to 
put the story together; a narrative process—how to illustrate what you 
know in your head; and a process for monitoring our reactions as lis- 
teners, compiling our own questions and thinking carefully about the 
proper moment to ask those questions. We want to listen with discern- 
ment, and initially without judgment, avoiding a premature closure 
through our own questions before the storyteller is finished. There 
is a need for the storyteller and the listener to recognize when the end 
of the story has been reached. 
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Both the listener and the storyteller have a need for closure to 
the story. But it is critical to recognize that every story has at least 
two outcomes: the anticipated and the unexpected. Sometimes the un- 
expected is, in fact, the reality, no matter how unlikely this may seem, 
especially in the case of student conduct. We have to insure that our 
expectations, environment and process encourage listening without 
pre-judging—-discernment rather than an immediate resort to judgment. 


Discernment suggests careful listening before judging and respond- 
ing. Hearing the story is important because it connects us directly with 
the experience of another. In all narratives, but especially in conduct 
stories, there is a bit that is about conflicted values, unexamined mean- 
ing and unforeseen consequences. When we listen with discernment, 
we are listening always with the question in mind: what matters here; 
what is important? How do we make meaning of this story? 


Making Meaning requires us to acknowledge that every experience 
carries meanings that may be implicit or explicit. In their book Pro- 
cessing the Experience, Luckner & Nadler remind us of Polly Berends 
suggestion that “Everything that happens to you is your teacher. The 
secret is to learn to sit at the feet of your own life and be taught by 
it” (p. 8). Cognitive theory tells us that we grow intellectually through 
making meaning—learning from our experiences. 


If there is intention in our work as conduct officers, we must be 
sure that assisting students in making meaning is a clear part of that 
intention. We must work to insure that our students and we have the 
opportunity and the resources to make thoughtful meaning of exper- 
iences. We accomplish this by setting expectations, creating environ- 
ments, establishing processes and listening for story, all with the intent 
of arriving at the point in our journey where we assist in making mean- 
ing from what has occurred. 


Hearing the story of another’s journey isa sterile process without 
the color and richness that comes from making meaning of that story. 
Processing the experience is the opportunity for us and for our stu- 
dents to gain insight and perhaps, wisdom. Student stories are jour- 
neys of discovery. Conduct officers are in a unique position to facilitate 
that journey. Processing the experience occurs through a cycle that 
involves first the experience, followed by the opportunity to process 
with others, then to reflect, subsequently process again, generalize the 
learning to your fuller inventory of experiences and then process again 
to consider the application of your learning to your practice. 


This cycle repeats for so long as new, intentional experiences oc- 
cur. As we add to our learning through additional processed exper- 
iences, We literally construct new pathways within our brains and a 
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broader construction of our understanding of the world in which we 
live and work (Luckner & Nadler, 1992). 


Every experience involving conduct issues, should have intentional 
meaning. While an individual and intuitive sense of “what this means” 
is useful, our fullest realization of the significance of an experience 
is achieved in communal dialogue that evokes the experiences of oth- 
ers. Our aim in working with students is to facilitate the process of 
making meaning for the individual and on behalf of the community. 
One means of accomplishing this involves the asking of thoughtful, 
open-ended questions, careful listening to responses and intentional 
and directed reflection upon answers. The ability to ask good ques- 
tions is one mark of a wise and thoughtful practitioner; another and 
perhaps more important indicator is the ability to turn these questions 
and answers into a thoughtful dialogue about meaning. Once again, 
the intention of this process should be the determination of “what mat- 
ters here; what is important?” 


In working with students involved in conduct disputes, this cycle 
of processing the experience is often longer than a single conversation 
or interaction. It begins with the initial conduct incident, extends to 
the first interaction with the hearing officer, through the process of 
resolution and beyond as the meaning of these experiences is cumul- 
atively processed. It is reciprocal with reflection upon outcomes. It 
may involve others beyond the conduct officer. It may also extend 
to our sanctioning efforts. For example, many conduct processes re- 
sult in some type of community service. But what is our intent in as- 
signing this service? How do we structure the opportunity for the 
student to make meaning of this experience? 


Simply assigning the student service work, even under supervi- 
sion of a site official, can leave the student to interpret the work through 
many different lens. If the student resents the assignment, we may 
achieve nothing. If the student enjoys the assignment but does not 
have an opportunity to juxtapose that enjoyment against other feel- 
ings and experiences, our achievement may be equally limited. But 
if the experience is tailored to meet issues presented by the student's 
prior behavior and is followed by facilitated reflection on the part of 
the student with others, there is a real opportunity not only to make 
meaning but to derive learning and wisdom from the experience and 
to affirm the expectations of the community. 


In the example of community service assignments, the process 
of making meaning begins before any sanction is assigned as we ask 
“what is our purpose here?” and continues long after the service itself 
has ended. In other cases, making meaning may consist entirely of 
what occurs between the student conduct administrator and the stu- 
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dent. In all cases, the ability to foster reflection is critical to success 
in making meaning. 


Reflecting on Outcomes: There are many moments in our work with 
students in which intentional reflection can be of great value. It is re- 
ciprocal and interactive with “making meaning.” In conduct experi- 
ences, such reflection may be beneficial at any point in the process. 
But the time of final closure and resolution of a student's case is a 
significant time for reflection. We listen to a student’s story, sometimes 
one-on-one and sometimes in a process with other community mem- 
bers. We facilitate the processing of the experience of that story, first 
helping the student and, if involved in a larger community process, 
helping other members of the community to make meaning through 
thoughtful dialogue. At the conclusion of that process, we find that 
time when a decision must be made. We seek closure. The voices of 
participants—students, families and other stakeholders in the conduct 
process—-are sometimes loud, angry, fearful, hostile and confused. 


Amidst the noise and confusion of those voices, we must remain 
calm and focused on our intentions for the process. Words must be 
spoken, decisions must be explained and closure must be invoked. 
Reflection is difficult but fundamentally necessary to making good 
decisions. After the time of decision, we must be intentional in mak- 
ing space for reflection upon what we have done, how our process 
has. or has not conveyed our intention and for consideration of what 
we might do more successfully in the future. 

It is at these points of resolution and the assessment that must 
follow that the intentional practitioner also must listen for the guidance 
of his internal voice. We must facilitate a closure and resolution that 
begins to heal the substantial damage and restore the expended en- 
ergy that inevitably follows from the emotion and trauma of conduct 
proceedings for the student principals, for the process participants and 
for ourselves. We must provide opportunities for ourselves as well 
as for our community members to step back from the immediate con- 
cern or crisis and seek real understanding of what has occurred—the 
intended and untended outcomes of our experience together. It is a 
time in which we measure our intentions against the outcomes of our 
process. As conduct administrators, we must model this process of 
reflection if we expect our students to similarly reflect on their own 
experiences. 


How are we to hear our internal voice, how are others to hear 
their own consciences without taking time for intentional reflection? 
The process of reflection is generally encouraged by a period of silence. 
This silence is more than the absence of sound—it is a door that opens 
onto a time for self-reflection. Those involved in conflict and conduct 
issues need periods of reflection in which to consciously consider what 
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has happened. Providing opportunities for reflection followed by 
thoughtful dialogue fosters the culture that the principles of environ- 
ment, expectations, process, story and making meaning promise. 


Like the process of listening with discernment, intentional reflec- 
tion on outcomes involves letting go of the distractions and emotions 
that have heretofore been present and focusing inward to consider 
what is important in the context of the story and experiences we have 
witnessed. Intentional reflection on outcomes offers an opportunity 
for quiet and focused attention on what matters in all that has occur- 
red. For each participant, it is an opportunity to reconcile our internal 
voice with the dissonant issues and voices so often present in the con- 
duct environment. It provides benefits both practical and more ephem- 
eral. Physiologically, reflection can lead to lower respiration and blood 
pressure as well as the eventual release of endorphins, the body’s nat- 
ural mood enhancers. (Golman, 1988). 


In this more relaxed and reflective state, we are able to practice 
a higher level of discernment and to perceive the experience of con- 
duct resolution in the context of our own needs for closure as well 
as those of the larger community. Such reflection is often called med- 
itation or “centering’—a way of connecting and hearing our inner 
voice—that part of us that is most deeply in touch with our core val- 
ues and beliefs. Silent reflection is a time in which we examine what 
is important and what we value about what has occurred. This helps 
us to internalize the lessons drawn from our efforts to make meaning 
of our experiences. Like wilderness camping or hiking, the existential 
nature of reflection leads us quickly to understand voices that truly 
resonate versus the mere commentary that often surrounds us in a 
busy world. 


This period of reflection is then followed by thoughtful dialogue 
with other participants about what has occurred, the outcomes of the 
deliberation process, and the potential for the future. This dialogue may 
immediately follow the formal conduct process but it may also extend 
well into the future. The opportunity for such intentional dialogue can 
strongly foster an environment wherein values and expectations can 
be powerfully brought to light. It is an opportunity to affirm the ex- 
pectations of the community and to re-assess our progress toward those 
expectations. For conduct administrators, it is an opportunity to thought- 
fully affirm our practice as student development professionals—an 
Intentional Practice that sets the stage through expectations and en- 
vironment, consciously monitors the process and hearing of student 
story, assists in making meaning of the experience of conduct resolu- 
tion and, finally, values reflection on outcomes. It allows us to create 
a cycle for constantly affirming our practice and renewing our com- 
mitment to the fundamental values in which we believe. 
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Intentional Practice as Common Sense 

Developing expectations, creating environments, establishing pro- 
cesses, listening for story, making meaning and reflecting on outcomes— 
these are the principles of an Intentional Practice. They are not a se- 
quential list of ‘‘to-do’s’” which must be checked off for each process 
They are a guide for what is essential in every process. They resonate 
with us because they are intuitive. In many ways, being intentional 
about our practice is a simple derivative of common sense: our inten- 
tions, what we wish to accomplish must first be reflected by our ac- 
tions. But there is a deeper meaning in building an Intentional Practice. 


Such a practice should reaffirm everything we innately know and 
trust to be true in our aspirations for our students and for our pro- 
fessional and personal lives. A practice that is intentional, based upon 
the synthesis of values, ethics and law, should lead to the building 
of strong and trusting “ethical friendships” provide opportunities for 
thoughtful dialogue and “moral education” about our most important 
community issues. It should offer true resolution of conflict rather than 
the mere termination so often found in traditional judicial proceedings. 
We live in a time and a world that challenges us in building those 
relationships and engaging in dialogue with our students and with 
our peers. This world and our own consciences demand that we de- 
velop a professional practice that is intentional in the creation of mean- 
ing and development for our students and our community, 

In this book, we have presented a foundation of history and law, 
new designs for alternative practices, and theory that can bridge the 
divide that frequently separates the legal and the developmental as- 
pects of our practice of conduct resolution. But the process of chang- 
ing our practice begins with each of us. Sometimes we may fear that 
our practice will result in liability and court action against our insti- 
tution or us. Or we may worry that we will look silly or ineffectual 
if we try new or alternative approaches to practice. But a thoughtless, 
overly bureaucratic and legalistic ‘‘by the book” practice is a likely 
road to failure and, sometimes, to the courtroom. 

Most of us, and especially our students, have great, intuitive du- 
plicity detectors (our students more colorfully describe these as “BS” 
detectors). They quickly perceive any dissonance between what we 
say we believe and what we do. When we find ourselves in a position 
of leadership, as a conduct officer, we hope to practice in such a way 
that our students and our peers would wish to model what we say 
and what we do. Each day we should remind ourselves that our most 
important legacy as individuals and professionals may lie in how stu- 
dents reflect in the long-term about their interactions with one another 
and with us. Each of us has the ability to make a difference in the 
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lives of our students, every day of our lives and, thus, to change the 
future and the world—one person at a time. 


We hold and we exercise tremendous power in our interactions 
with students—power that can be exercised in moral or compulsory 
forms. It is imperative that we exercise this power with careful inten- 
tion and with wisdom. In the words of Thomas Jefferson: 


I hope our wisdom will grow with our power, and teach us, 
That the less we use our power the greater it will be. 


An Intentional Practice will be a practice informed by wisdom 
and open to alternatives. It will be guided by a set of principles that 
encourage us to exercise wisdom by using our moral power more and 
our compulsory power less. This is not an argument for intuition ex- 
cluding reason. But perhaps we would better serve our students and 
our institutions by remembering that wisdom is part intuition based 
on knowledge and experience. As a first alternative, perhaps we should 
trust our wisdom a bit more and rely on our rules a bit less. It is dif- 
ficult to imagine a world in which rules are ultimately more useful 
than a compassionate heart. Returning to the words of Pascal from 
chapter one, it might be useful to post his insight in our daily line 
of sight, to reflect upon when faced with the challenge of bridging 
the legal and the ethical: 


The heart has its reasons which reason knows nothing of. 
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Appendix I 


Selected On-line Resources 


Association for Student Judicial Affairs Homepage, found at 
http://asja.tamu.edu/ 


Campus Conflict Resolution Resources at Wayne State University, found 


at http:/Avoww.campus-adr.org/ 


Center for Academic Integrity Homepage, found at 
http://academicintegrity.org/ 


College Administration Publications, found at 
http://www.collegepubs.com 


College Drug Courts, found at 
http://www.alternet.org/drugreporter/12721/ 


Community Expectations Document, Boston College, found at 
http://www.be.edu/offices/reslife/lifeinhalls/communityexp/ 


Day IV Program on “Drugs and You,” found at http://www. 
cahs,colostate.edu/fyi/Campus %20Drug%20Court/RevisedFAQs.htm 


Ethics Update Homepage, found at 
http://ethics.acusd.edu/ 


Institute for Global Ethics Homepage, found at 
http://www.globalethics.org/ 


John Templeton Foundation College and Character Homepage, found at 
http:/fuww.collegeandcharacter.org/ 


Josephson Institute of Ethics Homepage, found at 
http://uww.josephsoninstitute.org 


Journal of College and Character Homepage, found at 
http://www.collegevalues.org/ 
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Kenan Institute for Ethics of Duke University Diener found at 
http://kenan.ethics.duke.edu/ 


Restorative Justice Program at University of Colorado at Boulder, found 
at http://www.colorado.edu/studentaffairs/judicialaffairs/restjust.html 


University of Maryland, College Park Honor Council, found at 
www .studenthonorcouncil.umd.edu 
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Appendix II 


Applying the Power of 
Association on Campus: 
A Model Code of Academic Integrity 


Gary Pavela! 


Institutions of higher education are paying renewed attention to 
the importance of academic integrity, and the value of traditional ho- 
nor codes.!! Reasons for this development include an apparent increase 
in academic dishonesty by undergraduate students; the withdrawal 
of some faculty members from the full scope of responsibilities tra- 
ditionally associated with teaching and mentoring students; the need 
for a shared set of values to revitalize a sense of community on cam- 
pus; and the expansion of student autonomy as the exercise of dis- 
ciplinary authority in loco parentis wanes. The Model Code that follows 
is designed to assist college administrators and lawyers in developing 
academic integrity policies that can accommodate these trends, and 
the new collegiate environment coming with them. 


Academic Dishonesty is Pervasive, and Becoming Worse 

The most extensive recent research on college student and faculty 
attitudes toward academic dishonesty has been done by Professor Do- 
nald L. McCabe at the Graduate School of Management at Rutgers 
University.’ In a 1995 survey of over 4,000 students (with a 36% re- 
sponse rate) at 31 selective schools around the country, McCabe found 
that academic dishonesty is pervasive. For example, 42% of students 
at schools with honor codes (code schools) and 58% of students at 
schools without honor codes (non-code schools) admitted “cheating 
on written work” (defined as plagiarism; falsifying a bibliography; 
turning in work done by somebody else; or intentionally failing to foot- 
note or cite sources). The numbers in 1990 were 32% at code schools 
and 56% at non-code schools.¥ 


If current trends at American secondary schools are any indica- 
tion, academic dishonesty at colleges is likely to become even worse 
in the years ahead. In 1996, the annual survey of high achieving high 
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school students conducted by Who’s Who Among American High School 
Students found remarkably high rates of cheating. Nearly 90 percent 
of the students said cheatihng was ‘common at their chool;’’ 76 per- 
cent said they had “cheated on tests”; 58 percent said “it would be 
easy to obtain test questions or answers.’ Similar conslusions were 
reached in a 1995 Reader’s Digest “Special Report” with the descrip- 
tive title: “Cheating in Our Schools: A National Scandal. 


Faculty Members Are Reluctant to Enforce Ethical Standards 

A survey of college and university faculty members completed 
by Professor McCabe in 1991-1992 (involving 802 faculty members at 
16 colleges and universities) revealed that 60 percent of te faculty at 
non-code schools and 47 percent of the faculty at schools with honor 
codes “said they would go to little or very lettle effort toa document 
an incident” of academic dishonesty. 


Many factors account for faculty reluctance to prusue academic 
dishonesty cases—including an emphasis on research and publication 
rather than teaching; fear of confrontation and litigation; and the bad 
experiences some faculty members hace had with burdensome hear- 
ing procedures.” Another possibility may be uncertainty among fac- 
ulty members about whether traditional values and virtues should 
be affirmed in the classroom at all. This was an issue raised several 
years ago by Clark University philosophy professor Christina Hoff Som- 
mers,18 

some time ago I published an article called “Ethics without Vir- 
tue,” in which I criticized the way ethics is being taught in Amer- 
ican colleges. I pointed out that there is an overemphasis on social 
policy Tn with little or no attention being paid to private 
morality .. 

A celieapae of mine did not like what I said. She told me that 
in her classroom she would continue to focus on issues of social in- 
justice ... She made it clear that I was wasting time and even doing 
harm by promoting bourgeois virtures instead of awakening the so- 
cial conscience of my students. 

At the end of the semester, she came to my office carrying a 
stack of exams and looking very upset. 

“What’s wrong?” I asked. 

“They cheated on their social justice take-home finals. They pla- 
giarized!” More than half the students in her ethics class had copied 
long passages from the secondary leterature. What are you going 
to do?” I asked her. She gave me a self-mocking smile and said, ‘‘I’d 
like to borrow a copy of that article you wrote on ehtics without 
virtue.” 

It appears intellectually fashionable in some academic circles to 
discredit virtues like honesty, perhaps because the very concept of truth 
has been called into question,” If so, a campus code of academic 
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integrity will need more than streamlined procedures to induce greater 
enforcement. Significant authority will also have to be given to stu- 
dents, comparable to what can be found in traditional honor codes. 
Those students may be less cynical than some of their teachers, and 
will have a natural desire both to protect the due process rights of 
their peers, and to guard the academic reputation of the institution 
that will be awarding them a degree. 


A Revitalized Sense of Community is Sought— 
and Being Born 

Contemporary American society is filled with calls for civic re- 
newal and a greater sense of community obligation.” On many col- 
lege campuses, however, “diversity” and “tolerance” are the only 
explicitly affirmed values and virtues. One senses a hunger for some- 
thing more, particularly when the questions arise: ‘‘diversity for what 
purpose? Tolerance to what end?” 


John Gardner, in a 1996 monograph titled Building Community,” 
wrote that: 


[T]o speak of community implies some degree of wholeness. 
What we seek—at every level—is pluralism that achieves kind of 
coherence, wholeness incorporating diversity. I do not think it is ven- 
turing beyond the truth to say that wholeness incorporating diver- 
sity is the transcendent goal of our time, the task for our generation. 


There was a time when defining “wholeness” was possible on 
most college campuses. It encompassed a range of beliefs framed in 
official charters, sometimes reduced to a few key paragraphs signed 
by students and faculty members in matriculation ceremonies. At least 
at the secondary school level, increasing numbers of parents expect 
educators to affirm comparable core values, usually associated with 
self-restraint and honesty.+ A 1994 survey of over 1,100 Americans 
(550 of them parents of school children) done by the research group 
Public Agenda? found that: 


e Ninety-seven percent of both white and African-American parents say 
schools should teach “honesty and the importance of telling the truth.” 


ə Ninety-four percent of the white parents and ninety-eight of the 
African-American parents believe schools should teach kids “to solve 
problems without violence.” 

e Ninety-eight percent of white parents and ninety-six percent of African- 
American parents think students should be taught “respect for others 
regardless of their racial or ethnic background.” 

è Ninety-one percent of the white parents and ninety-two percent of the 
African-American parents believe student academic achievement will 
improve if schools emphasize “such work habits as being on time, de- 
pendable, and disciplined.” 
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Character education programs evolving in elementary and sec- 
ondary schools need support and reinforcement on campus. The di- 
rection more colleges and universities will take was summarized nearly 
a decade ago by Dartmouth President James O. Freedman, who pre- 
dicated that, by the next century, “[m]oral development will once again 
become an explicit part of liberal education.’’*4 

Promoting student moral development requires affirming shared 
values. More colleges are starting to focus on one value that goes to 
the heart of the academic enterprise: a commitment to honesty in the 
pursuit of truth. Ironically, it has been recent debates about postmod- 
ernist perspectives—and a defense of postmodernist thought by one 
of its leading exponents—that has accelerated this trend. 

In 1996, New York University physicist Alan Sokal reported that 
he had published a nonsensical article titled ‘Toward a Transforma- 
tive Hermeneutics of Quantum Gravity” in a “leading North Amer- 
ican journal of cultural studies” (Social Text, Spring/Summer, 1996). 
Sokal’s objectives in writing his parody were to reveal widespread 
ignorance about science in the humanities, and to debunk the view 
that the laws of physics—or efforts to follow objective standards in 
any field—are ‘‘mere social conventions.” 

Duke University Professor Stanley Fish challenged Sokal in a May 
21, 1996 New York Times article What surprised many readers was 
Fish’s ethical perspective: namely, that Sokal (who claimed he had only 
written a parody) had done something wrong by engaging in an act 
of fraud, harmful to the scientific enterprise. This kind of fraud, in 
Fish’s view, would apparently be wrong in any culture, since every 
culture is built on some degree of social trust: 

[I]t is Alan Sokal, not his. targets, who fier to undermine 
the intellectual standards he vows to protect. Remember, science is 
above all a communal effort. No scientist (and for that matter, no 
sociologist or literary critic) begins his task by inventing anew the 
facts he will assume... They are all given by the tradition of i Tg 
he has joined, and for the most part he must take them on faith. 

The large word for all this is “trust” .. 7 

If Professor Fish’s observation reflects the latest trend in post- 
modernist thought, postmodernism as we used to know it is dead. 
And with its demise will come renewed attention to the values that 
support academic communities (both secondary schools and colleges) — 
especially the value of academic integrity. 


Growing Student Autonomy is Reviving an Old Idea: 
Honor Codes 

Although some commentators would have it otherwise most 
courts continue to recognize that college campuses are rapidly evolv- 
ing beyond the traditional role of protecting inexperienced youth from 
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their own behavioral excesses.” The classic judicial statement on this 
subject is Bradshaw v. Rawlings:® 


There was a time when college administrators and faculties as- 
sumed a role in loco parentis ... A special relationship was created 
between college and student that imposed a duty on the college to 
exercise control over students’ conduct ... A dramatic reapportion- 
ment of responsibilities and social interests [has now taken] place 
... Collge administrators no longer control the broad arena of gen- 
eral morals ...[T]oday students vigorously claim the right to define 
and regulate their own lives. 


Now, nearly twenty years after Bradshaw, a new cohort of students 
appears to be even more assertive about the rights and responsibili- 
ties associated with adulthood, and the freedoms traditionally protected 
in American society. This is so, in part, because many colleges are ra- 
pidly becoming multi-generational learning centers, attracting and ed- 
ucating a broad range of students with new technology, including 
communications technology allowing instruction at a distance.*! 


A good part of the campus climate of the future may be seen in 
an article by Jon Katz in the April 1997 issue of Wired magazine Katz 
describes the evolution of a generation—liberal on certain cultural is- 
sues like gay rights, but distrustful of government, and committed 
to personal and economic freedom. The Internet, for this cohort, isn’t 
just a form of communication: it’s a symbol of liberty and autonomy. 

The word that comes to mind in reading Katz’s analysis is indi- 
vidualism. Individualism, of course, is the heart of American exception- 
alism, but it takes new and renewed form among. the vast majority 
of technologically attuned young people—including those who come 
from economically disadvantaged backgrounds. Those values are de- 
scribed by Katz as “libertarian, materialistic, tolerant, rational, tech- 
nologically adept, [and] disconnected from conventional political 
organizations .. .’’% 

A single-minded reliance on punishment and censorship “from 
the top down” won't work in dealing with most Americans—especially 
young people, and those attending colleges and universities now, or 
in the future. Candor, suasion, and the influence of peers might, espe- 
cially if colleges define their relationship with students as an associa- 
tion, grounded in shared rights and responsibilities, That’s why it’s 
a new day for honor codes on college campuses, or at least for ““mod- 
ified” honor codes that give students a significant voice in defining 
and enforcing academic integrity policies.® 


1 Portions of this essay—-which is being jointly published by Synthesis and the Journal 
of College and University Law-—-draw upon the author's previous writing related to 
student development and academic integrity, including the 1996 National Associa- 
tion of Student Personnel Administrators (NASPA) White Paper: “The Power of As- 
sociation: Defining our Relationship with Students in the 2tst Century;” the monograph 
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Academic Integrity and Student Development (College Administration Publications, 1988); 
the NASPA monograph Issues and Perspectives on Academic Integrity (1994); and re- 
lated articles in Synthesis and Synfax Weekly Report. 

4 See Pavela and McCabe, ‘The Surprising Return of Honor Codes,” Planning for Higher 
Education (Volume 21, Summer 1993). Schools ane some kind of honor code 
in recent years include the University of Maryland at College Park, Georgia Tech, 
and George Washington University. The clearest evidence of heightened national 
interest in issues. related to academic integrity was the creation of the National Cen- 
ter for Academic Integrity in 1993. The Center is consortium of over 70 colleges and 
universities that collaborate on academic integrity policies and procedures. Further 
information is available at http://www.nwu.edu/vacc/cai/. 

2 See D, L, McCabe and L. K. Trevino, ‘“Academic dishonesty: Honor codes and other 
contextual influences,” Journal of Higher Education, 64 (5) (1993), 522 and D. L. McCabe 
“Academic Integrity: What the Latest Research Shows,” Synthesis: Law and Policy 
in Higher Education, Spring, 1993, 340. 

3D.L. McCabe, ‘New Research on academic integrity,” Synfax Weekly Report, Week 
of May 20, 1996, 485. i 

11”Sparing the rod does a lot more than spoil the child, study says,” Washington Times, 
January 18, 1996 at A8. 

5—D,R. Levine, “Cheating in Our Schools: A National Scandal,” Reader's Digest Octo- 
ber, 1995, 65. | 

t6 Synthesis interview, Synthesis: Law and Policy in Higher Education, Spring, 1993, 343. 

17 “The Model Code of Academic Integrity” proposed in this article is designed to give 
faculty members significant authority to resolve most forms of academic dishonesty, 
especially first offenses. Hopefully,.a grant of such authority will induce faculty mem- 
bers to report more cases. It is the author’s impression that the relatively small num- 
ber of academic dishonesty cases.reported at many colleges and universities—usually 
around thirty or less a year even at large institutions—reflect only a tiny fraction 
of the amount of academic dishonesty occurring. 

8 C.H. Sommers, ‘Teaching the virtues,” The Public Interest, Spring, 1993, 3-4. 

19 Gertrude Himmelfarb, writing in the Spring, 1997 issue of The American Scholar’’ (Rev- 
olution in the Library, at 202) sought to define what she believes to be the dominant 
academic ethic, at least outside the sciences: 

The mainstream of postmodernism is the ... skepticism, and subjectivism 
that rejects ... the very idea of truth. For the postmodernist, there is no truth, 
no knowledge, no objectivity, no reason ... There is no correspondence between 
language and reality; indeed there is no “essential” reality ... What appears to 
be true is nothing more than what the power structure, the “hegemonic” author- 
ity in society, deems to be true. 

To those of you who have been Pappi spared this latest intellectual fash- 
ion, it may seem bizarre and improbable, I can only assure that you it is all too 
prevalent in all fields of the humanities. | 

See also G. Pavela “Deconstructing Academic Freedom,” 22 Journal of College and 
University Law 359 (Fall 1995). 

2 The call for community in educational settings is best associated with the work of 
Ernest Boyer. See “The ‘Basic School’ and the American College,” Synfax Weekly Re- 
port, week of October 2, 1995, 402 

21 Independent Sector, 1996, at 15. 

2 For example, a 1997 Baltimore Sun article reported on a “surge” of enrollment in pri- 
vate schools in suburban Maryland. The reason why many Maryland parents are 
turning away from public education, according to the Sun, is a belief among “ex- 

erts, parents, and administrators,” that “the public schools no longer teach some 

ey intangibles—integrity, honesty, discipline, respect’’’’ Private School Surge in Ho- 
ward,” March 17, 1997, at. 1. 

3 “First Things First: What Americans Expect from the Public Schools” (Public Agenda, 

New York: 1994), 
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J, O. Freedman, “Five Areas of Concern,” The Washington Post Education Review, Au- 
gust 6, 1989, at 18. 

3 A, Sokal, “A Physicist Experiments with Cultural Studies,” May/June 1996 Lingua 
Franca , 62-64. 

% Professor Sokal’s Bad Joke, at A23. 

x Ibid, 

8 See R.D, Bickel and P. F. Lake, “Reconceptualizing the University’s Duty to Provide 
a Safe Learning Environment,” 20 Journal of College and University Law 261 (1994), 
A response to the Bickel and Lake article (G. Shur, “A Response to Professors Bickel 
and Lake’’) apps in the Winter 1996 issue of Synthesis; Law and Policy in Higher 
Education, at 543 

2 See Booker v, Lehigh University 800 F. ae 234 (E. D. Penn. 1992). The plaintiff sued 
Lehigh for injuries sustained in a fall after she became intoxicated at an on-campus 
fraternity party. The court observed that: 

[t]o require Lehigh to supervise its thousands of students would render null 

and void the freedoms won by adult students and place Lehigh in loco lE 

The Social Policy [alcohol policy] was not an | of such a duty but 

rather a policy statement that supposedly responsible adult students should 

be aware of their own behavior. As noted above, Lehigh’s position, and rightly 

so, was to assume that the adult students were responsible enough to make 

their own decisions. Lehigh, being detached from the events in question, is not 
responsible for the indiscretions and poor judgment of one of its underage adult 
students. 

% 612 F.2d 135, 139 (3d Cir. 1979). 

31 See, generally, G. Pavela “The Power of Association: Defining Our Relationship with 
Students in the 21st Century,” NASPA White Paper, 1995. Educating students online, 
of course, does not mean dispensing with standards and rules pertaining to academic 
integrity, including traditional honor codes. See ‘“U-Va. Honor Code To Reach Off 
Campus” Washington Post, April 17, 1997. at VO1. 

® Birth of a Digital Nation, at 49. 

* See “Teenagers and Technology” Newsweek, April 28, 1997, at 86. A Newsweek poll 
found that “89% of teens use computers at least several times a week. Teens from 
lower-income homes use computers as often as kids from wealthier families, but 
get their access at school more than at home.” i 

“ Katz, supra, at 52. 

® The honor code concept does not have to be limited to promoting academic integrity. 
Marjorie Hodges, Policy Advisor for the Office of Information Technologies at Cor- 
nell University, and a leading authority on law and technology issues in higher ed- 
ucation, made the following observation in an interview in the Spring 1996 issue 
of Synthesis: Law and Policy in Higher Education (at 554). 

Synthesis: Are there ways we can give students a larger voice in defining the 
“institutional culture” regarding computer use? If we Nhs student 
leaders a greater role in educating their peers, and policy enforce- 
ment, do you think we would regret the results? 

Hodges: [An] honor code is the perfect model to apply to computer abuse pol- 
icies. [It relies] on an understanding and acceptance of basic beha- 
vioral expectations. In fact, existing honor codes should already 
encompass computer use issues. Moreover, the computer culture 
already embraces its own form of an honor code, and experienced 
users not only have an understanding of “netiquette,” but attempt 
to enforce those expectations on-line. 

I also don't think we would regret giving students a larger role 
in defining the “institutional culture” regarding computer use. Stu- 
dents can play a very active role in educating the campus on these 
issues both by adapting existing programs to include an electronic 
communications component and through the creation of new pro- 
grams. 
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Appendix II 
Model Code of Academic Integrity 


Gary Pavela 


Preface 

1. This model code is designed to incorporate many features of a 
traditional honor code into an administrative structure that also pro- 
vides for prompt informal resolution of academic dishonesty allega- 
tions by faculty members. 


Promoting and protecting academic integrity is the responsibility 
of every member of the campus community. Although there are many 
ways of sharing that responsibility, the approach set forth in this Code 
is to give considerable discretion to faculty members in reporting and 
processing allegations of academic dishonesty. In turn, the exercise 
of faculty discretion is structured and complimented by a Student Ho- 
nor Council. Such balancing and sharing of authority is premised upon 
an assumption that control of academic dishonesty will not be accom- 
plished by the threat of punishment alone. Ultimately, the most effec- 
tive deterrent will be a commitment to academic integrity within the 
student peer group. Only by giving students genuine responsibility 
in a collaborative effort with faculty and staff members can such a 
commitment be fostered and maintained. 


DEFINITIONS 

2. Academic dishonesty is a serious offense at the University because 
it undermines the bonds of trust and honesty between members of 
the community and defrauds those who may eventually depend upon 
our knowledge and integrity. Such dishonesty consists of: 


Cheating 
Intentionally® using or attempting to use unauthorized materi- 
als, information, or study aids in any academic exercise.*” 
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Fabrication | 

Intentional and unauthorized falsification or invention of any in- 
formation or citation in an academic exercise.” 
Facilitating Academic Dishonesty 

Intentionally or knowingly helping or attempting to help another 
to violate any provision of this Code.” 
Plagiarism 

Intentionally or knowingly representing the words or ideas of an- 
other as one’s own in any academic exercise. 


Honor Statement 

3. Letters informing both graduate and undergraduate students of 
their acceptance at the University, as well as appointment letters for 
members of the faculty, shall contain a short statement concerning the 
role of the Student Honor Council, as well as the obligation of all mem- 
bers of the campus community to promote the highest standards. of 
academic integrity.” 


The Student- Honor Council 

4, There shall be a Student Honor Council. The Honor Council is 

composed of 20% students® in good standing, normally appointed in 

the Spring for the following academic year, who may each be reap- 

pointed for additional one year terms. 

5. The members of the Honor Council are appointed by a committee 

consisting of the Vice President for Academic Affairs, the Vice Pres- 

ident for Student Affairs, the Chair of the Graduate Student Associa- 

tion, the President of the Student Government Association.“ 

6. All council members are subject to training and conduct require- 

ments specified by the Vice President for Student Affairs.“ 

7. The Student Honor Council has the following responsibilities and 

authority: 

(a) To develop bylaws subject to approval by the University for legal 
sufficiency and consistency with the requirements of this Code. 

(b) To advise and consult with faculty members and administrative 
officers on matters pertaining to academic integrity. 

(c) To create and conduct educational programming designed to pro- 
mote academic integrity. 

(d) To designate from its members students to serve on Honor Boards, 
as specified in Part 19 of this Code. 

(e) To consider petitions for removal of the grade of “XF” from Uni- 
versity records, in accordance with Part 12 of this Code, 
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(f) To assist in the design and teaching of the non-credit seminar on 
academic integrity and moral development, as specified in Part 
12(b) of this Code. 


(g) To issue an annual report to the Campus Senate on academic in- 
tegrity standards, policies, and procedures, including recommen- 
dations for appropriate changes. 


8. The campus administration shall provide an appropriate facility, 
reserved for the primary use of the Honor Council, and suitable for 
the conduct of hearings. Clerical and secretarial assistance will also 
be provided. 


9, A full or part-time Honor Council administrator should be ap- 
pointed by the Vice-President for Student Affairs, in consultation with 
the Honor Council. The administrator will report to the Vice-President 
for Student Affairs, and will be responsible for the efficient admini- 
stration of the academic integrity system, as specified by this Code.* 


The Grade of XF 

10. The grade of XF is the standard penalty for academic dishonesty 
at the University.® If imposed in accordance with procedures speci- 
fied in this Code, it shall be recorded on the student’s transcript with 
the notation “failure due to academic dishonesty.” The grade of XF 
shall be treated in the same way as an F for the purposes of grade 
point average, course repeatability, and determination of academic 
standing. 


11. No student with an XF notation on his or her transcript shall be 
permitted to represent the University in any extracurricular activity, 
or run for or hold office in any student organization that is allowed 
to use University facilities, or receives University funds.” 


12. A student may file a written petition to the Student Honor Coun- 
cil to have the grade of XF removed and permanently replaced with 
the grade of F. The decision to remove the grade of XF and replace it with 
a permanent grade of F shall rest in the discretion of a majority of 
a quorum of the Council (or as otherwise provided by Council bylaws), 
provided that: 

(a) at the time the petition is received, at least twelve months shall 

have elapsed since the grade of XF was imposed; and, 


(b) at the time the petition is received, the student shall have success- 
fully completed a non-credit seminar on academic integrity,48 as 
administered by the Vice-President for Student Affairs; or, for the 
person no longer enrolled at the University, an equivalent educa- 
tional activity, as determined by the Vice-President for Student Af- 
fairs; and, 
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(c) the Honor Council Administrator certifies that no reports have been 
received indicating that the student has been found responsible for 
any other act of academic dishonesty or similar disciplinary offense 
at the University, or another institution. 


13. Prior to deciding a petition, the Honor Council will review the 
record of the case and consult with the Honor Council administrator. 
Generally, the grade of XF ought not to be removed if awarded for 
an act of academic dishonesty requiring significant premeditation. The 
decision of the Honor Council shall not be subject to subsequent Ho- 
nor Council review for four years, unless the Honor Council specifies 
an earlier date on which the petition may be reconsidered. Honor Coun- 
cil determinations pertaining to the removal of the XF grade penalty 
may be appealed to the Vice President for Student Affairs. If the Vice 
President removes the grade of XF from the student’s transcript, the 
Vice President shall provide written reasons to the Honor Council. 


Procedures: Informal Resolution” 
14, A faculty member® who suspects that a student may have com- 
mitted an act of academic dishonesty shall: 

(a) so inform the student and the Honor Council administrator in writ- 
ing on the standard form established for that purpose,5! and _ 
(b) if authorized by the Honor Council administrator, determine 
whether an act of academic dishonesty occurred. Such a final de- 
termination may be made only after the student has been given 
an opportunity for a personal meeting with the faculty member 
to discuss the allegation, and to present relevant evidence. Findings 
by faculty members made in accordance with these procedures are 

not subject tò appeal.’ 


15. Prior to authorizing a faculty member to determine whether an 
act of academic dishonesty occurred, the Honor Council administra- 
tor shall agree to meet with the accused student, upon the student’s 
timely written request,* in order to review pertinent procedures. In 
any event, the Honor Council administrator will retain discretionary 
authority to modify or clarify the charges, and to refer a case for an 
Honor Board Review, in lieu of informal resolution.> A referral for 
Board Review in lieu of informal resolution must be made upon the 
faculty member’s request; or in any case in which a student is subject 
to suspension or expulsion. 


16. Proceedings in a case resolved by a faculty member are informal 
and nonadversarial. The faculty member will provide the accused stu- 
dent with written notice of a scheduled meeting at least three days 
in advance. The purpose of the meeting will be to review and discuss 
the charges before a final decision is reached. Documentary evidence 
and written statements could be relied upon by the faculty member, 


162 Exercising Power with Wisdom... 


as long as the student is allowed to respond to them at the meeting. 
Students may also be allowed to bring relevant witnesses, or be ac- 
companied by parents or other advisors, in the discretion of the fac- 
ulty member. Neither the faculty member nor the student will be 
represented by legal counsel. 


17. A faculty member who is authorized to hear the case in accor- 
dance with Part 14(b) of this Code, and who determines that a student 
is responsible for an act of academic dishonesty, shall promptly inform 
the Honor Council administrator, The faculty member shall not im- 
pose any penalty, but may include a statement of aggravating and/or 
mitigating factors to be considered when a penalty is determined by 
the Honor Council. 


18. An Honor Council committee, appointed in accordance with Ho- 
nor Council bylaws, will determine the penalty to be imposed if a stu- 
dent is found responsible for academic dishonesty after informal 
resolution by a faculty member.” The case file shall be available to 
the committee, including any relevant statements submitted by the 
faculty member, and the student. Both the faculty member and the 
student should be notified of the date, time, and location of the com- 
mittee meeting, by personal delivery, certified mail, or by encrypted 
electronic mail (with receipt confirmed), at least three business days 
in advance, and shall be given an opportunity to appear and to make 
a short statement concerning the appropriate penalty to be imposed. 


Procedures: Resolution by an Honor Review™ 

19. Cases not resolved in accordance with Part 14 of this Code will 
be referred for an Honor Review. An Honor Review is conducted by 
an Honor Board. The Board is convened by the Student Honor Coun- 
cil. It will normally consist of six persons, five of whom will be voting 
members. Determinations of the Honor Board will be by a majority 
vote (three votes or more). Honor Boards are selected as follows: 


(a) three students selected by the Student Honor Council from among 
its members. In the event the student accused of academic dishon- 
esty is a graduate student, then at least one of the student mem- 
bers shall be a graduate student. 

(b) Two faculty members selected in accordance with procedures es- 
tablished by the Vice President for Academic Affairs. In the event 
the student accused of academic dishonesty is a graduate student, 
then at least one of the persons selected shall be a regular member 
of the Graduate Faculty. 

(c) The Honor Board shall have one non-voting member, who shall 
serve as the Presiding Officer.” The Presiding Officer will be se- 
lected by the Vice President for Student Affairs. 


Model Code of Academic Integrity 163 











20. If the Vice President for Student Affairs determines that the Stu- 
dent Honor Council or a Honor Board cannot be convened within a 
reasonable period of time after an accusation is made, the Vice Pres- 
ident or a designee will convene an ad hoc Honor Board by selecting 
and appointing two students and one faculty/staff member. When- 
ever possible, student members of ad hoc honor boards shall be mem- 
bers of the Student Honor Council. A non-voting presiding officer will 
also be appointed by the Vice President for Student Affairs. 


21. The Campus Advocate® or a designee shall serve as the Com- 
plainant at an Honor Review. The principal responsibilities of the Com- 
plainant are to present the evidence and analysis upon which the charge 
is based. 


22. The purpose of an Honor Review is to explore and investigate 
the incident giving rise to the appearance of academic dishonesty, and 
to reach an informed conclusion as to whether or not academic dis- 
honesty occurred. In keeping with the ultimate premise and justifi- 
cation of academic life, the duty of all persons at an Honor Review 
is to assist in a thorough and honest exposition of all related facts. 


The basic tenets of scholarship—full and willing disclosure, ac- 
curacy of statement, and intellectual integrity in hypothesis, in argu- 
ment and in conclusion—must always take precedence over the temp- 
tation to gain a particular resolution of the case. An Honor Review 
is not in the character of a criminal or civil legal proceeding. It is not 
modeled on these adversarial systems; nor does it serve the same so- 
cial functions. It is not a court or tribunal. Rather, it is an academic 
process unique to the community of scholars that comprise a university. 


23. The role of the Presiding Officer.is to exercise impartial control 
over the Honor Review in order to achieve an equitable, orderly, timely 
and efficient process. The Presiding Officer is authorized to make all 
decisions and rulings necessary and proper to achieve that end, in- 
cluding such decisions and rulings as pertain to scheduling and to 
the admissibility of evidence. If in the judgment of the Presiding Off- 
icer there is reasonable cause to question the impartiality of a board 
member, the Presiding Officer will so inform the Honor Council, which 
will reconstitute the board. 


24. The Presiding Officer or designee will select the date, time and 
place for the Honor Review, and notify the Complainant, the referring 
faculty member, and the student (Respondent) by personal delivery, 
certified mail, or by encrypted electronic mail (with receipt confirmed), 
a minimum of ten (10) days prior to the review. 


25. The sequence of an Honor Review is necessarily controlled by 
the nature of the incident to be investigated and the character of the 
information to be examined. It thus lies within the judgment of the 
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Presiding Officer to fashion the most reasonable approach. The follow- 
ing steps, however, have been found to be efficient, and are generally 
recommended: 

(a) The Complainant or the referring faculty member, and then the 
Respondent’s advocate or the Respondent, will briefly summarize 
the matter before the Honor Board, including any relevant infor- 
mation or arguments. 

(b) The Complainant will present witnesses having knowledge of the 
incident, and offer documents or other materials bearing on the 
case. The Presiding Officer will normally allow the witnesses to 
make narrative statements, to be followed by questions by Honor 
Review Board members. The respondent or the respondent’s ad- 
vocate may then ask relevant questions, as needed.® 

(c) The Respondent will present witnesses having knowledge of the 
incident, and offer documents or other materials bearing on the 
case. The witnesses will normally be allowed to make narrative 
statements, to be followed by questions by Honor Review Board 
members. The Complainant and the referring faculty member may 
then ask relevant questions, as needed. 

(d) Members of the Honor Review Board may request additional ma- 
terial or the appearance of other persons, as needed. 

(e) The Complainant or the referring faculty member, and then the 
Respondent's advocate or the Respondent, may make brief closing 
statements, 

(f) The Honor Board will meet privately to discuss the case, and reach 
a finding by a majority vote. 

(g) The Honor Board will not conclude that a student has attempted 
or engaged in an act of academic dishonesty unless, after consid- 
ering all the information before it, a majority of members believe 
that such a conclusion is supported by clear and convincing evi- 
dence.® If this is not the case, the Honor Board will dismiss the 
charge of academic dishonesty in favor of the Respondent with 
a finding that an attempt or act of academic dishonesty ‘did not 
occur,” or that it was “not proven,” whichever more accurately 
describes the result of its investigation. The Respondent and the 
other parties would then be notified in writing of the decision to 
dismiss the charge. 

(h) If the Honor Board finds the Respondent has engaged in an act 
of academic dishonesty, both the Complainant, the referring fac- 
ulty member, and the Respondent and the Respondent’s advocate 
will be allowed to recommend an appropriate penalty.” Pertinent 
documents and other material may be offered. The Honor Board 
will then meet privately to make a sanction determination, which 
must be by a majority vote of its members. 


Model Code of Academic Integrity 165 











(i) The Presiding Officer will provide the Complainant, the referring 
faculty member, and the Respondent with a written report of the 
Honor Board’s determination. 


26. The Presiding Officer will attempt to ensure the following rules 

and points of order are observed: 

(a) The student may be assisted by an i who must be a reg- 
istered, degree-seeking student at the University. Advocates are 
subject to civility standards and enforcement procedures established 
by the Vice President for Student Affairs.“ 

(b) The student may also be accompanied by an advisor, who may 
be an attorney. If a student is to be advised by an attorney at the 
Honor Review, written notice to that effect must be provided to 
the Honor Council Administrator at least three business days before 
the review is held. Advisors may not address the review panel, 
and are authorized to be in the hearing room solely to advise their 
clients, provided they do so without interfering with or disrupting 
the Honor Review. 


Even if accompanied by an advocate and/or an advisor, the stu- 
dent must take an active and constructive role in the Honor Re- 
view. In particular, the student must fully cooperate with the Honor 
Board and respond to its inquiries without undue intrusion by an 
advocate or advisor. 

In consideration of the limited role of advocates and advisors, and 
of the compelling interest of the University to expeditiously resolve 
allegations of academic dishonesty, the work of an Honor Board 
will not, as a general practice, be delayed due to the unavailability 
of an advocate or an advisor. 

(c) Honor Reviews may be tape recorded or transcribed. If a recording 
or transcription is not made, the decision of the honor board must 
include a summary of the testimony. 

(d) Presence at an Honor Review lies within the judgment of the Pre- 
siding Officer. An Honor Review is a confidential investigation. 
It requires a deliberative and candid atmosphere, free from distrac- 
tion. Accordingly, it is not open to the public or other “interested” 
persons. However, at the Respondent’s request, the Presiding Off- 
icer will permit a student’s parents or spouse to observe and may 
permit a limited number of additional observers. 


The Presiding Officer may cause to be removed from the Honor 
Review any person, including the Respondent or an advocate, who 
disrupts or impedes the investigation, or who fails to adhere to 
the rulings of the Presiding Officer, The Presiding Officer may di- 
rect that persons, other than the Respondent or the Complainant, 
who are to be called upon to provide information, be excluded from 


166 Exercising Power with Wisdom ... 


the Honor Review except for that purpose. The members of the 
Honor Board may conduct private deliberations at such times and 
places as they deem proper. 


(e) It is the responsibility of the person desiring the presence of a wit- 
ness before an Honor Board to ensure that the witness appears. 
Because experience has demonstrated that the actual appearance 
of an individual is of greater value than a written statement, the 
latter is discouraged and should not be used unless the individual 
cannot reasonably be expected to appear. Any written statement 


must be dated, signed by the person making it, and witnessed by 


a University employee. The work of an Honor Board will not, as 
a general practice, be delayed due to the unavailability of a witness. 


(f) An Honor Review is not a trial. Formal rules of evidence commonly 
associated with a civil or criminal trial may be counterproductive 
in an academic investigatory proceeding, and shall not be applied. 
The Presiding Officer will accept for consideration all matters which 
reasonable persons would accept as having probative value in the 
conduct of their affairs. Unduly repetitious, irrelevant, or person- 
ally abusive material should be excluded. 


Appeals 

27. In cases where an Honor Board has determined the appropriate 
sanction to be an XF or less, both the finding of responsibility and 
the sanction will be final. 


28. If an Honor Board determines to suspend or expel a student, the 
student may submit a written appeal to the Vice President for Student 
Affairs. The appeal must be received by the Vice President within 10 
business days after the student has been notified of the Honor Review 
Board’s sanction determination, sent by certified mail to the last ad- 
dress provided by the student to the institution. 


Deference shall be given by the Vice President to determinations 
made by the Honor Review Board. Deviations from prescribed pro- 
cedures will not necessarily invalidate a decision or proceeding, un- 
less significant prejudice to the respondent may result. Sanctions may 
not be reduced unless determined to be “grossly disproportionate” 
to the offense. 


% Labeling a student as being “dishonest” constitutes a form of moral condemnation 
which can be a legitimate sanction in itself. Such moral condemnation, however, is 
not normally imposed for a simple act of negligence (e.g., a typographical error re- 
sulting in a miscited ae See Wait v. University of Vermont, unreported U.S. Civil 
Action 82-247 (D. Vt., 1982) p. 7: “it is the accepted rule of law .., that, before the 
imposition of civil or criminal liability for acts of deception or fraud, it must be shown 
that the actor either intended that his actions deceive, or acted with knowledge and 
reckless disregard of the possibility that his actions might deceive. This comports 
with the ordinary meaning of the words deceive, cheat, or defraud .. .” 
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The issue of “intent” is a question of fact. A student who cites long passages from 
a book without acknowledgement cannot expect to convince the decisionmaker that 
the omission was merely “negligent.” Also, requiring a showing of intent is not to 
be confused with excusing students who claim they were unaware of the rules. Such 
ignorance is not a valid defense. Not knowing what one has done (e.g., inadvertently 
omitting a footnote) is to be distinguished from knowingly doing something while 
ignorant of a rule. | 


The term Academic exercise includes all forms of work submitted for credit or hon- 
ors at the University, as well as materials submitted to other institutions or organ- 
izations for evaluation or publication. , 


3 For example, a writer should not reproduce a quotation found in a book review and 
indicate that quotation was obtained from the book itself. Likewise, it would be im- 
po to analyze one sample in a laboratory experiment and covertly “invent” data 

ased on that single experiment for three more required analyses. 


3 For example, one who provided term papers or examinations to other students while 
knowing or having reason to know that such materials would be used in violation 
of this Code would be responsible for “facilitating academic dishonesty.” 


VIt would be best if the letter were signed or co-signed by the chair of the Student 
Honor Council, thereby affirming the significant role given to students in promoting 
and protecting academic integrity. 


41 A substantial number of students should be selected, since many functions will be 
assigned to the Honor Council, including educational programming. | 


& Graduate and professional students should be included, if the Code applies to the 
institution’s graduate programs and professional schools. Applying the Code to grad- 
uate.and professional schools is desirable, since the Code sets a consistent, high stan- 
dard, can be promoted as a campus-wide tradition, and because the collaboration 
of graduate, professional, and undergraduate students helps foster a sense of cam- 
pus. community, 


“The screening committee shall actively recruit a broad range of students in order 
to create an Honor Council that reflects the diversity of the campus. 


# Significant authority is given to the Vice President for Student Affairs, since the courts 
have consistently treated academic dishonesty as a disciplinary rather than an aca- 
demic offense. See G. Pavela “Disciplinary and academic decisions pertaining to stu- 
dents” Journal of College and University Law, at ? 


It is important for a staff member to be responsible for day-to-day management of 
the academic integrity system , since a student group cannot be expected to be con- 
sistently attentive to the many administrative tasks associated with it. 


% The XF grade penalty has proven to be a valuable innovation at the University of 
Maryland-College Park, and elsewhere. It represents a compromise between sanc- 
tions seen as too lenient (e.g. a reduced grade, which is little or no deterrent to a 
student already doing poorly ina oue or too harsh (é.g. automatic suspension 
or expulsion, often regarded by members of hearing panels as being unjust, causing 
them to distort the fact finding process to find students “not responsible” in ““mi- 
nor’ cases), Latitude is given, however, to impose varied sanctions. 

Generally, acts involving advance planning, falsification of papers, extensive col- 
laboration with others, or some actual or potential harm to other students will merit 
suspension or expulsion, even for a first offense. An attempt to commit an act of 
academic dishonesty should be punished to the same extent as a completed violation. 


v The prohibition against representation associated with the XF grade penalty can be 
especially burdensome to athletes. This is not an unreasonable result, given the priv- 
ileges athletes are often accorded, and the responsibilities they have as role models. 
Given the potential consequences, however, it is recommended that orientation pro- 
grams for athletes pay special attention to University academic integrity policies. 
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8 The academic integrity seminar has proven to be one of the most successful features 
of the University of Maryland Code of Academic Integrity. Taught by staff members 
or graduate assistants, the seminar uses provocative short readings to engage stu- 
dents in ethical dialogue. Some of the topics and issues raised in the seminar can 
be seen at a University of Maryland Student Honor Council World Wide Web site: 
www.inform.umd.edu/Henry 


The process for informal resolution suggested here is based on the author’s ‘‘disci- 
plinary conference” procedure, discussed in “Limiting ‘The Pursuit of Perfect Jus- 
tice’ on Campus: A Proposed Code of Student Conduct,” 6 Journal of College and 
University Law 137, 156 (n.29) (1979-1980). The concept of informal ‘disciplinary 
conferences” is drawn from the United States Supreme Court decision in Goss v. Lo- 
pez, 419 U. 5. 565, 581-584 (1975). 

In Goss, the Supreme Court held that a public school student subject to a short 
suspension (10 days or less) is entitled to “oral or written notice of the ch 
him and, if he denies them, an explanation of the evidence the authorities have and 
an opportunity to present his side of the story”’ to a school disciplinarian. Even “trun- 
cated trial type proceedings” are not required, unless the student is accused of an 
offense that may result in a “‘[\Jlonger suspension ... or expulsion ... “ 

Likewise, in the specific context of student discipline in the college setting, the 
First Circuit held in Gorman v. University of Rhode Island, 837 F, 2d 7, 15 (1st Cir. 1988) 
that “‘[i]n fostering and insuring the requirements of due process ... the courts have 
not and should not require that a fair hearing is one that necessarily must follow 
the traditional common law adversary method.” Nor is it necessarily a due process 
violation to combine the prosecutorial and judicial functions in an investigatory pro- 
ceeding. 

The court in Gorman cited Justice Blackmun’s observation in Richardson v. Perales 
402 U.S. 889 (1971) that “the advocate-judge-multiple hat suggestion... assumes too 
much and would bring down too many procedures designed, and working well...” 


Finally, for a thoughtful ee on how informal procedures can work to 
the benefit of students (by fostering dialogue and empathy) see D. L. Kirp ‘““Proced- 
uralism and Bureaucracy: Due Process in the School Setting,’ 28 Stanford Law Review 
841 (1976). 


% Reports from third parties concerning alleged acts of academic dishonesty should 
be referred to the faculty member of the course in question. However, if the faculty 
member is unable or unwilling to participate in resolving the case, the Honor Coun- 
cil administrator retains discretion to seek the assistance of the Campus Advocate, 
and refer the matter to an Honor Review Board. 


51 The form should contain a specific statement of facts to support the charge. Further- 
more, the form should outline the policies and procedures in this Code and provide 
a list of student rights. Students should also be urged to meet with the Honor Coun- 
cil administrator within five business days. 


* All records in academic dishonesty cases should be maintained in the office of the 
Honor Council Administrator. This practice will allow the administrator to detect 
atterns in academic integrity cases, including possible repeat offenses. The admin- 
istrator would not A ei authorize informal resolution in a case involving a stu- 
dent found responsible for a previous act of academic dishonesty. 


3 The “findings” in question pertain to whether academic dishonesty occurred. Fac- 
ulty members may recommend penalties, but do not impose them. The Honor Council 
administrator retains inherent authority to reject both the findings and a recommended 
penalty, and to refer a case for an Honor Committee Review, if the administrator 
determines that a faculty member attempted to resolve a case without following the 
procedures specified in this section. 


“The student should be given five business days from the time of notification by the 
faculty member to schedule an appointment with the Honor Council Administrator. 


5 Referrals for Committee review will normally be made in complex cases (i.e., those 
deemed more suitable for an investigatory hearing, especially where questioning 
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of witnesses may be necessary) or in cases where the accused student has a previous 
record of academic dishonesty. 


% Typically, such cases involve considerable advance planning, group coordination, 
or other serious acts or fraud or deception. 


5” The Honor Council is given the responsibility to determine penalties in order to dem- 
onstrate the importance of peer influence in promoting academic integrity. Discus- 
sion and dialogue with accused students about the purpose of University academic 
integrity policies are expected. 


% The author is indebted to Terry Roach, General Counsel at the University of Maryland- 
College Park, for substantial portions of the wording in this section. 


® The role of presiding officer is critical. It should be filled by a person specifically 
trained to conduct contested hearings. Possible options include a retired judge fa- 
miliar with administrative proceedings. 

© More cases will be reported by faculty members if they are not required to present 
stu : 
Advocate. The Campus Advocate could also assist the referring faculty member by 
helping to investigate the case before a hearing. 


ent, graduate assistant, or professional staff member, designated as the Campus 


*! This sequence of questioning stresses the ee role of the Honor Review 
Board. The Board is. conducting an inquiry, not a trial. Most questions should be 
asked by Board members, not the parties, or their advocates. 


6&See Nicholas Trott Long, ‘The Standard of Proof in Student Disciplinary Cases,” 
Summer 1985 Journal of College and University Law 71, 80-81: 
[T]he preponderance standard on campus inaccurately treats the accused 
student and the institution as equals... 
[T]he “clear and convincing” standard weighs the balance in the student’s 
favor while not placing an undue burden of proof on the institution ... From 
a practical point of view, the ‘clear and convincing” standard provides a safe. 
harbor from one of the last remaining campus due process storms. No court 
will require school discipline to rest on “proof beyond a reasonable doubt” 
but [a court] may well rule “by a preponderance” inadequate. 
8 The Presiding Officer—usually in the interests of time—may determine that penalty 
recommendations should be made in writing, rather than delivered orally. 


Basic standards for civility in advocacy might be established and enforced by the 
Vice-President, comparable to lawyer “civility codes” used in some federal circuits. 
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carer before hearing panels. This “presenting” role could be assumed by a trained 


Appendix IV 
Model Code of Student Conduct 


Gary Pavela 


Our first model code appeared in the 1979-1980 issue of The Jour- 
nal of College and University Law (Pavela, “Limiting the ‘Pursuit of Per- 
fect Justice’ on Campus: A Proposed Code of Student Conduct,” V. 
6 No, 2-3). We’ve refined it over the years, drawing good ideas and 
language from schools as diverse as Stanford University, Smith Col- 
lege, and the Community College of Baltimore County. Our aim is 
to craft a document that can serve as a starting point for code revi- 
sions at a broad range of campuses. 

The model code in this issue might be considered in conjunction 
with our Model Code of Academic Integrity, published in the sum- 
mer 1997 issue of Synthesis, and the summer 1997 Journal of College 
and University Law (Pavela, “Applying the Power of Association on 
Campus: A Model Code of Academic Integrity, V.24, No.1). Both codes 
are designed to facilitate ethical dialogue in an educational setting, 
and emphasize clear language, informal procedures, and procedural 
fairness. They also incorporate significant student involvement in the 
campus disciplinary process, reflecting the view that the campus com- 
munity is a contractual association, committed to participatory gover- 
nance (see the Winter 1996 issue of Synthesis: “Defining the Student- 
University Relationship” and the 1995 NASPA “White Paper”: “The 
Power of Association: Defining Our Relationship with Students in the 
21st Century”). | 


Applying the Power of Association on Campus: 
A Model Code of Student Conduct 


Purpose of the disciplinary system 

[1] Human beings grow and mature in communities. Living in a com- 
munity requires depending upon the knowledge, integrity, and de- 
cency of others, In turn, the best communities help individuals mold 


171 














habits and values that will enable them to achieve the highest personal 

satisfaction, including the satisfaction associated with helping to make 

a better world. The rules enforced by the University are designed to 

protect individual liberties, and other values stated in the University’s 

charter, especially the commitment to: ‘pursue truth, advance know- 
ledge, and promote excellence in mind, body, character and spirit.” 

Procedural Protections 

[2] Students accused of disciplinary violations are entitled to the fol- 

lowing procedural protections: 

a) To be informed of the charge and alleged misconduct upon which 
the charge is based; 

b) To request that the Director of Student Development resolve the 
case in an informal disciplinary conference; 

c) To be allowed reasonable time to prepare a defense; 

d) To be informed of the evidence upon which a charge is based and 
accorded an opportunity to offer a relevant response; 

e) To call and confront relevant witnesses; 

f) To be assured of confidentiality, in accordance with the terms of 
the federal Family Educational Rights and Privacy Act; 

g) To request that any person conducting a disciplinary conference or 
serving as a hearing board member or hearing officer be disqual- 
ified on the ground of personal bias. 

h) To be considered innocent of the charges until proven responsible 
by clear and convincing evidence;4 

i). To be advised by a person of their choice. 


Authority for Student Discipline 

[3] Ultimate authority for student discipline is vested in the Board 
of Trustees of the University. Disciplinary authority may be delegated 
to University administrators, faculty members, committees, and or- 
ganizations, as set forth in this Code, or in other appropriate policies, 
rules, or regulations adopted by the Board. 


Student Participation 

[4] Students are asked to assume positions of significant responsi- 

bility in the University judicial system in order that they might con- 

tribute their skills and insights to the resolution of disciplinary cases. 

Final authority in disciplinary matters, however, is vested in the Board 

of Trustees, and in the University administration." 

Definitions 

15] When used in this Code: 

a) the term “aggravated violation” means a violation which resulted 
or foreseeably could have resulted in significant damage to persons 
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or property or which otherwise posed a substantial threat to the 
stability and continuance of normal university or university spon- 
sored activities.® 

b) the term “group” means a number of persons who are associated 
with each other, but who have not complied with University require- 
ments for registration as an organization. 

c) the terms “institution” and “university” mean the University and 
all of its undergraduate, graduate and professional schools, divi- 
sions, and programs. 

d) the term “organization” means a number of persons who have com- 
plied with university requirements for registration. 

e) the term “reckless” means conduct which one should reasonably 
be expected to know would create a substantial risk of harm to per- 
sons or property or which would otherwise be likely to result in 
interference with normal university or university sponsored activities. 

f) the term “student” means any person who has accepted admission 
to the University, is taking or auditing classes, or matriculated in 
any University program. 

g) the term “University premises” means buildings or grounds owned, 
leased, operated, controlled or supervised by the university. 

h) the term “weapon” is defined in accordance with state law, and 
includes any object or substance designed to inflict a wound or cause 
injury. 

i) the term “university sponsored activity” means any activity on or 
off university premises that is specifically initiated or supervised 
by the university. 

j) the terms “will” or “shall” are used in the imperative sense. 


Interpretation of Regulations 

[6] The purpose of publishing disciplinary regulations is to give stu- 
dents general notice of prohibited behavior. This Code is not written 
with the specificity of a criminal statute. 


Inherent Authority 

[7] The University reserves the right to take necessary and appro- 
priate action to protect the safety and well being of the campus com- 
munity. Such action may include pursuing disciplinary action for any 
violation of state or federal law—on or off-campus—that affects the 
University’s educational interests.’ 


Disciplinary Action while Criminal Charges are Pending 

[8] Students may be accountable both to civil authorities and to the 
University for acts that constitute violations of law and of this Code. 
Disciplinary action at the University will normally proceed during the 
pendency of criminal proceedings, and will not be subject to challenge 
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on the ground that criminal charges involving the same incident have 
been dismissed or reduced.® 


Interim Suspension? 

[9] The Director of Student Development may suspend a student from 
the University for an interim period pending disciplinary or criminal 
proceedings, or medical evaluation”. The interim suspension shall be- 
come immediately effective without prior notice whenever there is 
evidence that the continued presence of the student at the University 
poses a substantial and immediate threat to him/herself or to others, 
or to the stability and continuance of normal University functions. 


[10] A student suspended on an interim basis shall be given a prompt 

opportunity to appear personally before the Director of Student De- 

velopment or a designee in order to discuss the following issues only: 

a) the reliability of the information concerning the student’s conduct, 
including the matter of his or her identity; 

b) whether the conduct and surrounding circumstances reasonably in- 
dicate that the continued presence of the student on university prem- 
ises poses a substantial and immediate threat to himself or herself 
or to others or the stability and continuance of normal University 
functions. 


Standards of Classroom Behavior 
[11] The primary responsibility for managing the classroom environ- 
ment rests with the faculty. Students who engage in any prohibited 
or unlawful acts that result in disruption of a class may be directed 
by the faculty member to leave the class for the remainder of the class 
period. Longer suspensions from a class, or dismissal on disciplinary 
grounds, must be proceeded by a disciplinary conference or hearing, 
as set forth in Part 22 of this Code." 

Prohibited Conduct 

[12] Students at the University have pledged to adhere to the State- 

ment of Community Values?, The following misconduct would consti- 

tute a punishable violation of that pledge. 

a) Intentionally or recklessly endangering, threatening, or causing phys- 
ical harm to any person, or intentionally or recklessly causing rea- 
sonable apprehension of such harm. 

b) Sexual assault or sexual harassment, as defined in University pol- 
icies on sexual assault and sexual harassment." 

c) Possession of a weapon. 

d) Violations of the Code of Academic Integrity." 

e) Intentionally or recklessly interfering with normal University or Uni- 
versity sponsored activities, including but not limited to, studying, 
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.) teaching, research, university administration, or fire, police or emer- 
gency services. 

f) Intentionally initiating or causing to be initiated any false report, 
warning or threat of fire, explosion or other emergency. 

g) Knowingly violating the terms of any disciplinary sanction imposed 
in accordance with this Code. 

h) Intentionally furnishing false information to the University. 

i) Intentional violation of University policies on possession or use of 
illegal drugs. 

j) Forgery, unauthorized alteration, or unauthorized use of any uni- 
versity document or instrument of identification. 


k) Intentionally and substantially interfering with the freedom of ex- 
pression of others.!* 

1) Theft of property or of services; knowing possession of stolen prop- 
erty. 

m) Intentionally or recklessly destroying or damaging university prop- 
erty, or the property of others. 

n) Willfully failing to comply with the reasonable directions of uni- 
versity officials, including campus security officers, acting in per- 
formance of their duties. 

o) Intentional violations of other published university regulations or 
policies, filed in the office of the Director of Student Development 
Such regulations or policies may include the university computer 
use policy”, residence hall lease agreement and accompanying reg- 
ulations, as well as those regulations relating to hazing, entry and 
use of university facilities, use of amplifying equipment, campus 
demonstrations, parking rules and regulations, and regulations gov- 
erning student organizations. 


[13] Sanctions that may be imposed in accordance with this Code in- 

clude: 

a) Warning: notice, orally or in writing, that continuation or repetition 
of prohibited conduct may be cause for additional disciplinary action. 

b) Censure: a written reprimand for violation of specified regulations, 
including a warning that continuation or repetition of prohibited 
conduct may be cause for additional disciplinary action. Notice of 
this action may appear on the student’s academic transcript for up 
to one year.” 

c) Disciplinary Probation: exclusion from participation in privileged 
or extra- curricular institutional activities for a specified period of 
time. Additional restrictions or conditions may also be imposed. 
Violations of the terms of disciplinary probation, or any other vio- 
lation of this Code during the period of probation, will normally 
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result in suspension or expulsion from the University. Notice of 
this action may appear on the student’s academic transcript for up 
to two years. 

d) Restitution: repayment to the Unes or to an affected party for 
damages resulting from a violation of this Code. 


e) Suspension: exclusion from University premises, and other privi- 
leges or activities, as set forth in the suspension notice. Notice of 
this action may appear on the student’s academic transcript for up 
to four years. 

f) Expulsion: permanent termination of student status, and exclusion 
from University premises, privileges and activities. This action will 
be recorded on the student’s academic transcript, but may be re- 
moved by the Director of Student Development after five years, 
for good cause. 

| Other Sanctions: other sanctions may be imposed instead of or in 
addition to those specified in sections (a) through (f) of this part. 
Service or research projects may also be assigned. 


[14] Violations of sections (a) through (g) in Part 12 of this Code will 
normally result in expulsion from the University, unless specific and 
significant mitigating factors are present. Factors to be considered in 
mitigation shall be the present demeanor and past disciplinary record 
of the offender, as well as the nature of the offense and the severity 
of any damage, injury, or harm resulting from it. 

[15] Violations of sections (h) through (l) in Part 12 of this Code will 
normally result in suspension from the University, unless specific and 
significant mitigating factors as specified in Part 14 are present. 


aq 
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[16] Repeated or aggravated violations of any section of this Code may 
also result in expulsion or suspension or in the imposition of such les- 
ser penalties as may be appropriate. 


[17] Attempts to commit acts prohibited by this Code may be pun- 
ished to the same extent as completed violations. 


Standards of Due Process 

[18] Students subject to expulsion or suspension from the University 
will be entitled to a hearing before the Campus Hearing Board, as spec- 
ified in Part 26 of this Code. Students subject to lesser sanctions for 
non-academic misconduct will be entitled to an informal conference, 
as set forth in Part 25 of this Code. 

[19] The purpose of campus disciplinary proceedings is to provide 
a fair evaluation of an accused student’s responsibility for violating 
University regulations, Formal rules of evidence shall not be applied, 
nor shall deviations from prescribed procedures necessarily invalidate 
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a decision, unless significant prejudice to a student respondent or the 
University may result. 


Case Referrals 

[20] Any person may refer a student or a student group or organi- 
zation suspected of violating this Code to the Director of Student De- 
velopment. 

[21] Those referring cases are normally expected to serve as the com- 
plainant, and to present relevant evidence in hearings or conferences. 


The complainant may request the assistance of a Community Advo- 


cate, as set forth in part 32 of this code. 


Conference and Hearing Board Referrals 


[22] The Director of Student Development or a designee will conduct 


a preliminary review to determine whether the alleged misconduct 
might result in expulsion or suspension from the University.” Students 
not subject to suspension or expulsion will be entitled to an informal 
disciplinary conference with the Director of Student Development or 
a designee,” as set forth in Part 25 of this Code. Students who are sub- 
ject to suspension or expulsion will be entitled a hearing before the 
Campus Hearing Board, as set forth in Part 26. 


[23] Students referred for a hearing by the Director of Student De- 


velopment or a designee may elect to have their cases resolved in ac- 
cordance with Part 25 of this Code. Such an election must be in writing, 
affirming that the student is aware a hearing is being waived and that 
the full range of sanctions may be imposed, eens suspension or 
expulsion from the University. 


[24] The Director of Student Development or a designee may defer 
proceedings for alleged minor violations of this Code for a period not 
to exceed ninety days. Pending charges may be withdrawn thereafter, 
in the discretion of the Director or designee.” 


Disciplinary Conferences 

[25] Students accused of non-academic offenses that may result in 

penalties less than expulsion or suspension are subject to a disciplin- 

ary conference with the Director of Student Development, or desig- 
nee. The following procedural protections are provided to accused 
~ students in disciplinary conferences: 

a) Written notice of the specific charges at least three business days 
prior to the scheduled conference. 

b) Reasonable access to the case file prior to and during the confer- 
ence. The case file consists of materials which would be considered. 
“educational records,” pursuant to the Family Educational Rights 
and Privacy Act of 1974; personal notes of University staff mem- 
bers or complainants are not included. 
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c) An opportunity to respond to the evidence and to call relevant and 
necessary witnesses. 

d)right to be accompanied by an advisor or Community Advocate, 
as provided in part 32 of this Code. 


Campus Hearing Board 

[26] There shall be a Campus Hearing Board, appointed in accordance 
with procedures established by the University Senate, and approved 
by the President. The board shall consist of five members (one ad- 
ministrator; two students; and two faculty members) . A quorum shall 
consist of three members (one student; one faculty member; and one 
administrator), The Director of Student Development shall be respons- 
ible for training and providing administrative support to the Campus 
Hearing Board. 


[27] An ad hoc hearing board may be established by the Director of 
Student Development whenever the regular hearing board is not con- 
stituted, is unable to obtain a quorum, or is otherwise unable to hear 
a case. An ad hoc hearing board shall be composed of one faculty mem- 
ber, appointed by the Director of the Faculty, one student, appointed 
by Director of Student Development, and one administrator, appointed 
by the President, 


[28] Both the findings and the sanctions determined by the Campus 
Hearing Board shall be regarded as recommendations to the Vice Pres- 
ident for Student Development. 


[29] Members of the Campus Hearing Board who are charged with 
a violation of this Code or with a criminal offense may be suspended 
from their positions by the Director of Student Development during 
the pendency of the charges against them. Members found respons- 
ible of any such violation or offense may be disqualified from any 
further participation in the University judicial system. 


Hearing Board Procedures 

[30] The following procedural guidelines shall be applicable in hear- 

ings conducted by the Campus Hearing Board: 

a) The Director of Student Development will appoint a hearing officer. 
The hearing officer, who may be chosen from outside the University, 
shall conduct the hearing. He or she may participate in Board delib- 
erations and discussions, but shall not vote. 

b) The Director of Student Development or a designee shall give accused 
students notice of the hearing date and the specific charges against them 
at least five business days in advance, Notice shall be by personal de- 
livery, or by certified mail to the last address provided by the student 
to the University. Accused students shall be accorded reasonable ac- 
cess to the case file, which will be retained in the Office of the Director 
of Student Development. 
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he hearing officer may subpoena relevant witnesses, after consul- 
tation with the Director of Student Development. Subpoenas must 
be personally delivered or sent by certified mail. University stu- 
dents and employees are expected to comply with subpoenas is- 
sued pursuant to this procedure, unless compliance would result 
in significant and unavoidable personal hardship, or substantial 
interference with normal University activities, as determined by 
the President of the University. 


d) Accused students who fail to appear after proper notice will be 


© 
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deemed to have pled “innocent” to the charges pending against 
them. A hearing may be conducted in their absence, if necessary.” 


Hearings will be closed to the public, except for the immediate mem- 
bers of the respondent’s family.% An open hearing may be held, in 
the discretion of the hearing officer, if requested by the respondent. 


_ The hearing officer shall exercise control over the proceedings to 


avoid needless consumption of time and to achieve orderly com- 
pletion of thẹ hearing. Any person, including the accused student, 
who disrupts a hearing may be excluded by the hearing officer. 


g) Hearings shall be tape recorded or transcribed.” 


h) Any party may challenge a hearing board member or the hearing 


officer on the ground of personal bias. Board members may be dis- 
qualified by the hearing officer, or upon majority vote of the vot- 
ing members, conducted by secret ballot. The hearing officer may 
be disqualified by the Director of Student Development. 


Witnesses shall be asked to affirm that their testimony is truthful, 
and may be subject to charges of violating this Code by intention- 
ally providing false information to the University. 


Prospective witnesses, other than the complainant and the respon- 
dent, may be excluded from the hearing during the testimony of 
other witnesses. All parties the witnesses, and the public shall be 
excluded during Board deliberations, which shall not be recorded 
or transcribed. 


k) The charges against the respondent must be established by clear 


l) 


m) Complainants and accused students (not their advisors), will be 


and convincing evidence. 

Formal rules of evidence shall not be applicable in disciplinary pro- 
ceedings conducted pursuant to this Code. The hearing officer shall 
give effect to the rules of confidentiality and privilege, but shall 
otherwise admit all matters into evidence which reasonable per- 
sons would accept as having probative value in the conduct of their 
affairs. Unduly repetitious or irrelevant evidence may be excluded. 


accorded an opportunity to ask relevant questions of those witnesses 
who testify at the hearing. 
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n) Board members may ask questions of the parties and all witnesses. 
They may also take judicial notice of matters which would be within 
the general experience of University students and faculty members. 

o) A determination of responsibility shall be followed by a supple- 
mental proceeding in which either party may submit relevant evi- 
dence or make relevant statements concerning the appropriate 
sanction to be imposed. The past disciplinary record of the accused 
student will only be supplied to the board during the supplemen- 
tary proceeding. 

p) Any determination of responsibility will be supported by brief writ- 
ten findings that will be placed in the case file and made available 
to the accused student before a final decision is rendered by the 
Vice President for Student Development. | 


Mediation 

[31] Mediation is encouraged as an alternative means to resolve most 
disciplinary cases. The Director of Student Development shall inform 
complainants and accused students in writing about the availability 
of mediation resources, including resources offered by state or local 
agencies. The Director, in the exercise of his or her discretion, may 
decline to process a complaint until the parties in a non-academic mis- 
conduct case make a reasonable attempt to achieve a mediated settle- 
ment. To be binding in a disciplinary case, any mediated settlement 
must be approved by the Director of Student Development.” 


Advisors? 
[32] Complainants and accused students may be assisted by an ad- 
visor who may be an attorney. The role of an advisor will be limited to: 
a) Making brief opening and closing statements, as determined by the 
presiding officer. 
b) Suggesting relevant questions which the presiding officer may di- 
rect to a witness. 
c) Providing confidential advice to the complainant or accused student. 
Even if accompanied by an advisor, an accused student must 
respond to inquiries from the presiding officer and the hearing board. 
In consideration of the limited role of an advisor, and of the 
compelling interest of the University to expeditiously conclude the 
matter, the work of the hearing board will not—as a general 
practice—be delayed due to the unavailability of an advisor. 
Student Groups and Organizations 
[33] Student groups and organizations may be charged with viola- 
tions of this Code. 
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[34] A student group or organization and its officers may be held 
collectively and individually responsible when violations of this Code 
by those associated with the group or organization have received the 
consent or encouragement of the group or organization or of the group’s 
or organization’s leaders or officers. 


[35] The officers or leaders or any identifiable spokesman for a student 
group or organization may be directed by the Director of Student Devel- 
opment to take appropriate action designed to prevent or end violations 
of this Code by the group or organization. Failure to make reasonable 
efforts to comply with the Director’s order shall be considered a vio- 
lation of this Code , both by the officers, leaders or spokesmen for the 
group or organization and by the group or organization itself. 


[36] Sanctions for group or organization misconduct may include re- 
vocation or denial of registration or recognition, as well as other ap- 
propriate sanctions. 

Appeals* 

[37] A decision by the Campus Hearing Board is a recommendation to 
the Vice President for Student Development. Accused students will be 
provided copies of the board decision by personal delivery, or by certi- 
fied mail to the last address provided by the student to the University, 
and given five business days to provide written comments to the Vice 
President for Student Development before a final decision is made. 


[38] The imposition of sanctions will be deferred during the pendency 
of the Vice-President’s review, unless, in the discretion of the Vice- 
President, the continued presence of the student on the campus poses 
a substantial threat to him/her self or to others, or to the stability and 
continuance of normal University functions. 


Transcript Encumbrances 

[39] In pending cases that could result in suspension or expulsion, 
a temporary encumbrance will normally be placed on a student's re- 
cords by the Director of Student Development. 


Disciplinary Files and Records 

[40] Case referrals will result in the development of a disciplinary 
file in the name of the accused student, which shall be voided if the 
student is found not responsible for the charges. Voided files will be 
so marked, shall not be kept with active disciplinary records, and shall 
not leave any student with a disciplinary record. Voided files will nor- 
mally be destroyed after one year. 

[41] The files of students found responsible of any charges against 
them will normally be retained as a disciplinary record for four years 
from the date of the letter providing notice of final disciplinary action. 
[42] Disciplinary records may be voided by the Director of Student 
Development for good cause, upon written petition.* Factors to be 
considered in review of such petitions shall include: 


Model Code of Student Conduct 181 











a) The present demeanor of the student. 
b) The conduct of the student subsequent to the violation. 


c) The nature of the violation and the severity of any damage, injury, 
or harm resulting from it. 


Revocation of Degrees 

[43] The University reserves the right to revoke an awarded degree 
for fraud in receipt of the degree, or forserious disciplinary violations 
committed by a student prior to the student’s graduation (34). 


Annotations 


‘The governing charters of many colleges and universities contain language 
defining core institutional values. Incorporating those values in a campus 


disciplinary code helps foster a sense of continuity and community. It also 


lays the groundwork for regular discussion of broader ethical issues, includ- 
ing whether institutions are adhering to their stated ideals. 


2Some campus codes give a blanket pledge of confidentiality in disciplinar 
oe oe That pledge can’t be honored when a lawful subpoena is issued. 
The Family Educational Rights and Privacy Act allows a number of narrow 
exceptions to a general confidentiality requirement, including a procedure 
for responding to subpoenas. 


3 Personal bias should not be readily assumed. The term is narrowly defined, 
and refers to personal malice or favoritism, not general social or political 
perspectives. 


4Many colleges apply the civil law ‘preponderance of the evidence” stan- 
dard. Nonetheless, in recognition of the importance accorded to disciplinary 
records in the college setting, the “clear and convincing” standard is recom- 
mended in the model Code. This result has been influenced by the reasoning 
of a respected university attorney, in the Summer 1985 Journal of College and 
University Law (Nicholas Trott Long, “The Standard of Proof in Student Dis- 
ciplinary Cases,” 71, 80-81): 


[T]he preponderance standard on campus inaccurately treats the accused 
student and the institution as equals ... [T]he “clear and convincing” 
standard weighs the balance in the student’s favor while not placing 
an undue burden of proof on the institution ... From a practical point 
of view, the “clear and convincing” standard provides a safe harbor 
from one of the last remaining campus due process storms. No court 
will require school discipline to rest on “proof beyond a reasonable 
doubt’ but [a court) may well rule “by a preponderance” inadequate. 


5 This language is designed to resolve any ambiguity arising from the signif- 
icant participation of students in resolving disciplinary cases. It is influenced 
by the experience of some traditional honor code schools, which have be- 
come a magnet for litigation. A contributing factor to litigiousness seems 
to be ee autonomy given to all—student honor committees —tending 
to produce long delays, convoluted procedures, confused opinions, and in- 
consistent results. The premise in the model code is that affirming and pro- 
tecting standards of conduct is a shared community responsibility, not a 
burden to be borne by students alone. 
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«niversity may impose more severe penalties for incidents in which it was 

aven that the respondent “intentionally committed an act that violated 
ne University Code q Student Conduct while motivated by consideration of 
race, religion, color, disability, sexual orientation, sex, national origin, or an- 
cestry.” This language is adapted from a Wisconsin statute upheld by the 
United States Supreme Court in Wisconsin v. Mitchell 508 U.S. 476, 485-488 
(1993). Enforcement would not violate the First Amendment, so long as care 
is taken not to punish “bad thoughts” alone. 


In Wisconsin v. Mitchell the Court wrote that: 


Traditionally, sentencing judges have considered a wide variety 
of factors in addition to evidence bearing on guilt in determining what 
sentence to impose on a convicted defendant ... The defendant’s mo- 
tive for ey the offense is one important factor. See 1 W. Le- 
Fave & A. Scott, Substantive Criminal Law 3.6(b), p. 324 (1986) (“Motives 
are most relevant when the trial judge sets the defendant's sentence, 
and it is not uncommon for a defendant to receive a minimum sentence 
because he was acting with good motives, or a rather high sentence 
because of his bad motives”); cf. Tison v. Arizona, 481 U.S. 137, 156 (1987) 
(“Deeply ingrained in our legal tradition is the idea that the more pur- 
poseful is the criminal conduct, the more serious is the offense, and, 
therefore, the more severely it ought to be pe Thus, in many 
States, the commission of a murder or other capital offense for pecun- 
iary gain is a separate aggravating circumstance under the capital sen- 
tencing statute... } 


But it is equally true that a defendant’s abstract beliefs, however 
obnoxious to most people, may not be taken into consideration by a 
sentencing judge. Dawson v. Delaware, 503 U.S. 159 (1992). In Dawson, 
the State introduced evidence at a capital sentencing hearing that the 
defendant was a member of a white supremacist prison gang. Because 
“the evidence proved nothing more than [the defendant's] abstract be- 
liefs,” we held that its admission violated the defendant's First Amend- 
ment rights. Id. at 167. In so holding, however, we.emphasized that 
“the Constitution does not erect a per se barrier to the admission of 
evidence concerning one’s beliefs and associations at sentencing sim- 
ply because those beliefs and associations are protected by the First 
Amendment.” Id, at 165. Thus, in Barclay v. Florida, 463 U.S. 939 (1983) 
(plurality opinion), we allowed the sentencing judge to take into ac- 
count the defendant’s racial animus towards his victim. The evidence 
in that case showed that the defendant’s membership in the Black Lib- 
eration Army and desire to provoke a “race war” were related to the 
murder of a white man for which he was convicted. See id. at 942-944. 
Because “the elements of racial hatred in [the] murder” were relevant 
to several aggravating factors, we held that the trial judge permissibly 
took this evidence into account in sentencing the defendant to death. 
Id. at 949, and n, 7 ... 


Moreover, the Wisconsin statute singles out for enhancement bias- 
inspired conduct because this conduct is thought to inflict greater in- 
dividual and societal harm. For example, according to the State and 
its amici, bias-motivated crimes are more likely to provoke retaliatory 
crimes, inflict distinct emotional harms on their victims, and incite com- 
T unrest ,.. The State’s desire to redress these perceived harms 
provides an adequate explanation for its penalty-enhancement provi- 
sion over and above mere disagreement with offenders’ beliefs or bi- 
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ases. As Blackstone said long ago, “it is but reasonable that, among 
crimes of different natures, those should be most severely punished 
which are the most destructive of the public safety and happiness.” 
4 W. Blackstone, Commentaries *16. 

Finally, there remains to be considered Mitchell's argument that the 
Wisconsin statute is unconstitutionally overbroad because of its ‘‘chil- 
ling effect” on free speech. Mitchell argues .., that the statute is ‘““over- 
broad” because evidence ol ike defendant’s prior speech or associations 
may be used to prove that the defendant intentionally selected his vic- 
tim on account of the victim’s protected status, Consequently, the ar- 
gument goes, the statute impermissibly chills free expression with 
respect to such matters by those concerned about the possibility of en- 
hanced sentences if they should, in the future, commit a criminal of- 
fense covered by the statute. We find no merit in this contention. 

The sort of chill envisioned here is far more attenuated and un- 
likely than that contemplated in traditional ““overbreadth’’ cases. We 
must conjure up a vision of a Wisconsin citizen suppressing his un- 
popular bigoted opinions for fear that, if he later commits an offense 
covered by the statute, these opinions will be offered at trial to estab- 
lish that he selected his victim on account of the victim’s protected status, 
thus qualifying him for penalty-enhancement... This is simply too spec- 
ulative a hypothesis to support Mitchell’s overbreadth claim. 

The First Amendment, moreover, does not prohibit the evidenti- 
ary use of speech to establish the elements of a crime or to prove mo- 
tive or intent. Evidence of a defendant’s previous declarations or 
statements is commonly admitted in criminal trials subject to eviden- 
tiary rules dealing with relevancy, reliability, and the like ... 

For an example of how these principles can be applied on campus, 
see the University of Maryland Policy on “Acts of Violence and Extrem- 
ism” (Approved by the Board of Regents on January 11, 1990). 

The essential nature of the University requires an atmosphere of 
tolerance and understanding of diverse groups, ideas, and opinions. 

Acts of destruction or violence which are racially, ethnically, re- 
ligiously, and/or otherwise motivated against the person or propert 
of others and which infringe on the rights and freedom of other will 
not be tolerated at the University System’s institutions or facilities. 

Individuals committing such acts at any facility of the System are 
subject to campus judicial and personnel action, including suspension, 
expulsion or termination. 

In addition, the Board of Regents encourages its institutions to pur- 
sue criminal prosecution of persons committing such acts under State 

and federal criminal laws. 

7 Colleges have broad authority to impose discipline for off-campus miscon- 
duct by students. See comprehensive analysis and summary of cases in a 
1989 Opinion of the Maryland Attorney General (89-002 ‘Authority to Dis- 
cipline Off-Campus Misconduct”), Excerpts appear in Synfax Weekly Report 
99.50, p. 925. It may not be good policy, however, to undertake such a task, 
given the difficulties in acquiring evidence, and securing the availability of 
witnesses. | 

There is also a danger that local communicates will abrogate law en- 

forcement responsibilities (and related expenses) if colleges readily assume 
a law enforcement function. A desirable option may be the University of 
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Delaware system, which provides for campus disciplinary action (within 
a limited geographical jurisdiction) if students are convicted of certain off- 
enses in a local court. See Synfax Weekly Report 99.51, p. 927), In any event, 
colleges should always reserve the right to invoke an interim suspension 

ending the outcome of a trial if a student is charged with a serious crim- 
inal offense, indicating a possible danger to the campus community. 


8 The justification for proceeding with a campus disciplinary case while crim- 
inal charges are pending was discussed by the Vermont Supreme Court in 
Nzuve v. Castleton State College 335 A.2d 321, 325 (Vt., 1975): 


Educational institutions have both a need and a right to formu- 
late their own standards and to enforce them, such enforcement is only 
coincidentally related to criminal charges and the defense against them. 
To hold otherwise would, in our view, lead logically to the conclusion 
that civil remedies must, as a matter of law, wait for determination 
until related criminal charges are disposed of. By parallel, the owner 
of stolen property could not obtain damages or its recovery until crim- 
inal prosecution had been completed. 


Similarly, in the instant case, the complaining witness could not 
have redress for the assault against her, if proven, until the pending 
criminal charges had run their long course of trial and appeal. Nor 
would it be at all unusual for the temporary relief here sought to en- 
able the plaintiff to complete his education, thus effectively complet- 
ing an “end run” around the disciplinary rules and procedures of the 
college ... We are unwilling to reach such a result. We do not view 
such a holding as compelled by due process requirements or equitable 
principles generally. | 








° The interim suspension might be modified to permit the student to enter 
upon the campus for a limited purpose, like attending scheduled classes, 


0 The interim suspension for “medical evaluation” should be rarely used (e.g. 
when a suicidal student needed immediate medical intervention). It is not 
designed to foster an easy diversion from the campus disciplinary process. 
See Pavela, The Dismissal of Students with Mental Disorders (College Admin- 
istration Publications, 1985). 


“ The term “prohibited .,. acts’” would include behavior prohibited by the 
teacher (e.g. smoking in the classroom, persistently speaking without being 
called upon, refusing to be seated, disrupting the class by leaving and ent- 
ering the room without authorization, etc.), This provision is not designed 
to be used as a means to punish classroom dissent. The lawful expression 
of a disagreement with the teacher is not in itself “disruptive” behavior. 


2 University ethical development programming should be grounded on a 
shared set of values. A “minimalist” statement of shared values is discussed 
by Sissela Bok in her book Common Values (University of Missouri Press, 
1995): 

[T]hree categories of moral values-the positive duties of mutual care 
and reciprocity; the negative injunctions concerning violence, deceit, 
and betrayal; and the norms for certain rudimentary procedures and 
standards for what is just-go into what P.F. Strawson has referred to 
as a “minimal interpretation of morality’’—one that takes the recog- 
nition of certain virtues and obligations to be ‘a condition of the ex- 
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istence of society”: There are certain rules of conduct that any society 
must stress if it is to be viable. These include “the abstract virtue of 
justice, some form of obligation to mutual aid and mutual abstention 
from injury, and, in some form and in some degree, the virtue of hon- 
esty” (pp. 16-17). 
ÀA good example of an affirmation of shared values is the “Potsdam 
Pledge” at the State University of New York at Potsdam: 

SUNY Potsdam strives to be: 7 
An Educational Community sharing academic goals and in which stu- 
dents, faculty and staff work together to strengthen teaching and learn- 
ing; 
An nate Community uncompromising protecting freedom of thought, 
belief and expression; | 
A Civil Community expressing disagreements in rational and non- 
threatening ways and treating all individuals with consideration, de- 
cency and respect; 
A Responsible Community accepting obligations under clearly articulated 
principles of behavior designed to support the common good; 
A Safe Community respecting each other's rights, privacy and property; 
A Healthy Community respecting and promoting physical and emotional 
wellness; 
An Ethical Community reflecting honesty, integrity and fairness in both 
academic and extracurricular activities, 

. A Diverse Community celebrating our differences and learning from 
our diversity; 
A Socially Conscious Community seeking to contribute to the better- 
ment of the campus, the local community, the nation and the world; 
A Watchful Community remaining alert to the threats posed by hatred, 
intolerance and other injustices and ever-prepared to. combat them. 


3 Private institutions of higher education in most states are not obligated to 
adhere to First Amendment requirements, Still, First Amendment standards 
might be applied as a matter of policy. Consider the views of then Harvard 
University President Derek Bok in the March 15, 1991 Harvard University 
Gazette: 

Although it is not clear to what extent the First Amendment is 
enforceable against private institutions, I have great difficulty under- 
standing why a university such as Harvard should have less free speech 
than the surrounding society—or than a public university, for that 
matter. By the nature of their mission, all universities should be at 
least as concerned with protecting freedom of expression as the rest 
of society. Like the rest of society we should also worry about who 
will draw the lines and how wisely they will be drawn if we begin 
to restrict the bounds of permissible speech ... | 

In addition, I suspect that no community can expect to become 
humane and caring by restricting what its members can say. The worst 
offenders will simply find other ways to irritate and insult. Those who 
are not malicious but merely insensitive.are not likely to learn by hav- 
ing their flags or posters torn down. Once we start to declare certain 
things “offensive,” with all the excitement and attention that will fol- 
low, I fear that much ingenuity will be exerted trying to test the lim- 
its, much time will be spent trying to draw tenuous distinctions, and the 
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resulting publicity will eventually attract more attention to the offen- 
sive material than would ever have occurred otherwise (p. 1, 4). 


Freedom of Expression at Yale University 
The Report of the Committee on Freedom of Expression at Yale Univer- 
sity January 8, 1975), states: 


Shock, hurt, and anger are not consequences to be weighed lightly. 
No member of a community with a decent respect for others should 
use, or encourage others to use, slurs and epithets intended to discredit 
another’s race, ethnic group, religion, or sex. It may sometimes be nec- 
essary in a university for civility and mutual respect to be superseded 
by the need to guarantee free expression. The values superseded are 
nevertheless important, and every member of the university commun- 
ity should consider them in exercising the fundamental right to free ex- 
pression. 


We have considered the opposing argument that behavior which 
violates these social and ethica e should be made subject 
to formal sanctions, and the argument that such behavior entitles others 
to prevent speech they might regard as offensive. Our conviction that 
the central purpose of the university is to foster the free access of know- 
ledge compels us to reject both of these arguments. They assert a right 
to prevent free expression. They rest upon the assumption that speech 
can be suppressed by anyone who deems it false or offensive ... The 
make the majority, or any willful minority, the arbiters of truth for all. 
If expression may be prevented, EER or punished, because of its 
content or because of the motives attributed to those who promote it, 
then it is no longer free. It will be subordinated to other values that we 
believe to be of lower priority in a university. 


The conclusions that we draw, then, are these: even when some 
members of the university community fail to meet their social and eth- 
ical responsibilities, the paramount obligation of the university is to pro- 
tect their right to free expression ... If a university's: overridin 
commitment to free expression is to be sustained, secondary social an 
ethical responsibilities must be left to the informal processes of suasion, 
example, and argument, 


14 This is one area where colleges will stay close to definitions in their state 
penal codes, including evidentiary protections in rape shield laws. Special 
care should be taken in defining consent.” See Pavela, “Defining Sexual 
Assault” in “Acquaintance Rape on Campus,” Synthesis: Law and Policy in 
er Education, Summer 1992, p. 293. A suggested clause in campus sex- 
ual assault policies might read: “affirmative consent [to sexual relations] 
is required, either verbally or by acts unmistakable in their meaning.” 


5 For a suggested code of academic integrity, see Pavela, ‘“Applying the Power 
of Association on Campus: A Model Code of Academic Integrity, Summer 
1997 Journal of College and University Law (V.24, No.1). 


6 Colleges and universities should be a forum for free expression on a broad 
range of controversial issues. On some occasions, however, unpopular speak- 
ers have been the targets of disruptive acts, designed to prevent them from 
being heard. Such actions (which are to be distinguished from minor and 
occasional heckling) should be treated as serious disciplinary violations. See 


the “Report from the Committee on Freedom of Expression at Yale univer- 
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sity’’ (1975). The following language from the Yale report may be used to 
elaborate upon the intent and scope of Part 12 (k) of this Code. 
There is no right to protest within a university building in such 
a way that any university activity is disrupted. The administration, 
however, may wish to permit some symbolic dissent within a build- 
ing but outside the meeting room, for example, a single picket or a 
distributor of handbills ... | 
[A] member of the audience may protest in silent, symbolic fash- 
ion, for example, by wearing a black arm band. More active forms of 
po may be tolerated such as briefly booing, clapping hands or heck- 
ling. But any disruptive activity must stop [and not be repeated] when 
the chair or an appropriate university official requests silence ... 
Nor are racial insults or any other “fighting words” a valid ground 
for disruption or physical attack ... The banning or obstruction of law- 
ful speech can never be justified on such grounds as that the speech 
or the speaker is deemed irresponsible, offensive, unscholarly, or untrue. 
” A student advisory committee on computer use might be asked to help de- 
velop (or review) a campus-wide computer use policy. A student advisory 
committee might also suggest voluntary standards of civility—to be widely 
distributed on campus. See Hodges and Pavela “Ten Principles of Civilit 
in Cyberspace’ at: www.collegepubs.com (reference desk) (ethical devel- 
opment programming). 
8 A definition of hazing written for the University of Maryland states: 
Hazing is strictly prohibited 
=- Hazing is a fundamental violation of human dignity. It is strictly pro- 
hibited. The university defines hazing—which is also a violation of state 
law—as “intentionally or recklessly subjecting any person to the risk of bod- 
ily harm, or severe emotional distress, or causing or encouraging any per- 
son to commit an act that would be a violation of tae or college regulations, 
for the purpose of initiating, promoting, fostering, or confirming any form 
of affiliation with a student group or organization, as defined by the Code 
of Student Conduct, The express or implied consent of the victim will not 
be a defense. | 
Examples of hazing 
Examples of hazing include, but are not limited to: forced consumption 
of alcohol or other substances; sleep deprivation; use of alcohol in drinking 
games or contests; paddling; forced tattooing or branding; creation of ex- 
cessive fatigue; severe psychological shocks or humiliation (as defined by 
a reasonable person under all the circumstances); compulsory servitude; 
theft or misuse of property belonging to others. 
Penalties for hazing 
“Aggravated” violations of this policy, as defined in Code of Student Con- 
duct, normally result in suspension or expulsion from the College, or re- 
vocation or denial of recognition or registration for a student group or 
organization, even for a first offense. Individuals who participate in acts 
of hazing are personally accountable under this policy, and the Code of Stu- 
dent Conduct, regardless of the outcome of any related case brought against 
a student group or organization. 
The responsibility to challenge and report hazing 
All members of the College community share the responsibility to chal- 
lenge and make known to the university acts of apparent hazing. Apathy 
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in the PEN of hazing, or acquiescence to hazing, are not neutral acts. 
Individuals who participate in acts of hazing are personally accountable 
under this policy, and the Code of Student Conduct, 


” A transcript notation is a serious sanction. Done in accordance with fair and 
established procedures it is not a violation of due process, or any other con- 
stitutional protection (see, Schulman v. Franklin and Marshall College, 538 A.2d 
49, Superior Court of Pennsylvania, 1988: “[SJhould the [college] prevail, 
a notation will appear on the transcript; this is a permissible sanction and 
appellant cannot claim relief from sanctions brought about by his own be- 
havior’). The removal of transcript notations can be keyed to educational 
interventions, like the University of Maryland Academic Integrity Seminar 
at: [http://www.jpo.umd.edu/ethical/aca_integ html]. 


Permanent transcript notations should be reserved for extraordinarily 
serious offenses. Experienced teachers and administrators recognize that 
the habits and values of students can change for the better, especially if ef- 
fective educational interventions are devised. Lifelong stigmatizing penal- 
ties must be a last resort. 


2 Disciplinary P in the University environment must not evolye 
into a quest for procedural error. The courts have recognized, even in the 
context of a criminal case, that procedural perfection is impossible. See Uni- 
ted States v, Hasting 461 U.S. 499 (1983): “, .. taking into account the reality 
of the human fallibility of the participants, there can be no such thing as 
an error-free perfect trial, and the Constitution does not guarantee such a 
trial.” 


21 Standards that structure the exercise of this discretion are set forth in Parts 
14 through 16, The Dean of Student Development might also develop ad- 
ditional internal guidelines based on past precedents, e.g. “normally, in cases 
of theft involving items valued at $50 or more, accused students will be 
subject to charges identified as an ‘aggravated’ violation.” 


2 The designee could be an experienced member of the student judiciary, who 
would conduct conferences and make recommendations to the Director. 


This provision is designed to permit informal resolution of minor cases. It 
requires minimal procedural complexity because it constitutes a warning 
concerning the possible future use of disciplinary authority. 


4 “Disciplinary conference’ procedure is designed to reduce unnecessary pro- 
ceduralism and contentiousness in disciplinary proceedings. A disciplinary 
conference will normally consist of an informal, non-adversarial meetin 
between the respondent and the Director or a designee. Complainants woul 
not be required to participate, unless cross-examination was necessary to 
resolve a dispositive factual issue, Documentary evidence and written state- 
ments could be relied upon, so long as the respondent was given access 
to them in advance, and allowed to respond to them at the conference. 


Respondents would also be allowed to call relevant witnesses. See, gen- 
erally, Goss v. Lopez 419 U.S. 565 (1975) (a student subject to penalties such 
as a written reprimand, probationary status, or a community service assign- 
ment is entitled to: “oral or written notice of the charges against him and, 
if he denies them, an explanation of the evidence the authorities have and 
an opportunity to present his side of the story” in a “discussion” with a 
“disciplinarian’’), See also, David L. Kirp “Proceduralism and Bureaucracy: 
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Due Process in the School Setting’ 38 Stanford Law Review 841 (1976) (struc- 
tured “conversations” tag be better than formal hearings at providing a 
means for students to be heard, at least in “factually uncomplicated dis- 
putes”’). 


2 A right to some kind of en is a fundamental due process protection. 
If there is any uncertainty or ambiguity about adequacy of notice -or honest 
confusion about a hearing date-the hearing should be rescheduled so the 
accused student can be present. 


6In Hart v. Ferris State 557 F. Supp. 1379, 1389 (W.D. Mich, 1983) the court 
observed that: 

Plaintiff contends that she has the right to have her disciplinary 
hearing be open to the public, No authority is cited for the proposi- 
tion that a closed hearing would constitute a violation of due process. 
Plaintiff siznply argues that there is quite a number of similarly-situated 
students who would be interested in observing the hearing. It is dif- 
ficult to understand how the presence of such other students would 
decrease the risk of an erroneous expulsion, but it is easy to. see how 
their presence could be disruptive to the proceedings. To the extent 
that plaintiff wishes them to be informed she can supply them with 
copies of a transcript of the hearing and the written decision. 


27Complaints about inaudible or defective hearing tapes are common. Ad- 
ministrators should purchase quality recording equipment and employ a 
trained operator to use it. 


See Charlotte Jacobsen Weddle ‘The Case for Structured Negotiation’ in 
the Summer 1992 issue of Synthesis: Law and Policy in Higher Education, p. 291. 


27 Unlike the passive jury in the adversarial model, the hearing panel in an 
investigatory proceeding assumes much of the responsibility for question- 
ing witnesses and eliciting relevant evidence. This system gives more ac- 
tive control of the case to the decision maker, and diminishes the role of 
counsel. Properly used, it also protects the legitimate interests of the stu- 
dent respondent, since complainants.should be subject to thorough ques- 
tioning by the hearing panel members. 

The court in Hart v, Ferris State 557 F. Supp. 1379, 1386-88 (W.D. Mich, 
1983) provided detailed law and policy analysis concerning the role of coun- 
sel in student disciplinary cases; 

_ The issue is whether Ferris State is constitutionally required to 
allow counsel to take a more active role in the conduct of the hearing 
... It is not beyond doubt that students have a general right to coun- 
sel at disciplinary hearings. The decisions of the courts have gone both 
ways. Gabrilowitz, 582 F.2d [100] at 104-05. In Gabrilowitz it was held 
that where related criminal charges were pending, the denial to a stu- 
dent of the right to have a lawyer of his own choice consult with and 
advise him during a o disciplinary hearing without partic- 
ipating further in such proceeding would deprive the student of due 
process of law. 

The court was careful in its decision to describe a limited role 
for counsel and to emphasize the significance of the pending criminal 
case. The court was not faced with the question of whether due pro- 
cess requires that counsel be allowed a more active role, because plain- 
tiff did not assert a right to have counsel examine witnesses ... 
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Although several courts have held that due process requires that 
students involved in disciplinary hearings with significant sanctions 
be given the right to counsel and the right to cross-examine witnesses, 
and a few decisions contain language that suggests that the student 
does or does not have the right to have the cross-examination con- 
ducted by his attorney, it appears that no court has faced the precise 
question posed here: whether due process entitles the student to cross- 
examine witnesses through counsel, or whether due process is pro- 
vided when the student may have an attorney present for advice and 
consultation, but the questioning of witnesses may only be done by 
the student... : 


The risk of an erroneous expulsion must be considered in the con- 
text of the procedures to be used at the proposed hearing . . . [P]laintiff 
is afforded numerous procedural rights, including advance notice of 
the charges, presentation of the evidence against her, an opportunity 
to present a defense including production of testimony and the mak- 
ing of a statement, the right to have witnesses produced for question- 
ing where possible, and a written reasoned decision. The risk of error 
in the truthfinding process employed by the College, which includes 
these and ... other precedes sens ... is relatively slight. 


The value of cross-examination is in exposing falsehood and bring- 
ing out the truth. Pointer v. State of Texas, 380 U.S. 400, 404 (1965). The 
value of having counsel conduct cross-examination is that it can be 
done more effectively by one who is trained and experienced in the 
task. However, the probable value of the additional procedural safe- 
guard of allowing plaintiff’s counsel to conduct cross-examination is 
rather minimal where plaintiff is allowed to question witnesses her- 
self and to consult with counsel. Under the guidance of her attorney, 
plaintiff, a college senior, can probably make whatever points ia 
the questioning of witnesses that her attorney could; it just may be 
done in a less efficient manner. 


Finally, the Court must consider the interests of the College, in- 
cluding the function involved and the fiscal and administrative bur- 
dens that the additional procedural requirement would entail ... The 
fiscal burden of cross-examination by plaintiff’s counsel would pri- 
marily fall on plaintiff, with the College perhaps losing the value of 
additional time spent by its employees at disciplinary hearings. How- 
ever, the administrative burden would not be insubstantial. A more 
active role by counsel would inevitably be more intrusive from the 
College’s point of view ... 


If plaintiff's counsel were permitted to cross-examine witnesses, 
the College might well find it desirable to have counsel ready to rep- 
resent its own interests in insuring that witnesses not be harassed and 
that plaintiff's witnesses be subjected to equally searching cross- 
examination. The entire character of the hearing could easily be es- 
calated into a fully adversary proceeding. As the landmark Dixon de- 
cision recognized, a full-dress judicial hearing, including the right to 
cross-examine witnesses, “with the attending publicity and disturbance 
of college activities, might be detrimental to the college’s educational 
aircon here and impractical to carry out.”” 294 F.2d [150] at 159. 


* The University of Maryland has found that a cadre of carefully selected and 
trained students can provide this service. 
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41 Administrators should display reasonable flexibility and try to coordinate 
hearing dates with counsel in advance. 


2 There is no constitutional right to appeal. See Nash v, Auburn University 612 
F. Supp. 948, 957 (M.D. Ala, 1985): 

Plaintiffs further assert that they were denied a constitutional right 
to a meaningful P It is alleged that even though plaintiffs were 
allowed to appeal the Board’s determination first to the dean and then 
to the president of the university, those appeals nonetheless denied 
plaintiffs due process because neither the dean nor the president ac- 
tually heard the tapes of the proceedings before the student Board 
and the faculty Committee, nor did they prepare and read transcripts 
of the proceedings. 

However, “the Supreme Court has never found a right to appeal 
as inherent in the right to due process of law.” Nowak, Rotunda, & 
Young, Constitutional Law 499 (1978), All that due process requires is 
notice and an opportunity for hearing. Goss v. Lopez, 419 U.S, 565, 579 
... (1975) ... Dixon v. Alabama State Board of Education, 294 F.2d 150, 
158-59 (5th Cir.), cert. denied, 368 U.S. 930... Accordingly, this Court 
cannot find a violation of a nonexistent right. | 


3 The petition ara is another opportunity for educators to encourage 
thoughtful reflection and analysis concerning the ethical issues involved. 

4 See Pavela, “For the Same Reasons That Students Can Be ey Degrees 
Ought to be Revocable,” Chronicle of Higher Education, October 22, 1999, p. 
B6. 
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Appendix V 


Developmental Theories 


Psychosocial 

Stages within psychosocial development arise as students cope 
with balancing their internal and biological makeup with factors in 
the external environment (Evans, Forney, & Guido-Diuido, 1998), Each 
stage within students’ lives is impacted by social and cultural norms 
and expectations. Moreover Issues or crisis that students deal with, 
how these events are experienced, and the significance placed on them 
are often determined by the students mental processes, emotional well- 
being, race, and gender, as well as numerous other components. 


The major theorists in this cluster are: 

Chickering and Reisser (1993): Seven Vectors of Student Devel- 
opment 

Erikson (1959): Eight Developmental Crises 

Marcia (1965, 1966): Model of Ego Identity Development 

W. Cross (1991): Nigrescence Black Identity Formation 

Heath (1968, 1978): Maturity Model 

Levinson (1978): Life-Span Theories of Adult Development 

Josselson (1987): Women’s Identity Development 


Chickering and Reisser’s Seven Vectors of Development 


The authors designed this theory as a map too help individuals 
who encounter colleege students determine where they are currently 
and which way they are heading so that the appropriate amoouant 
of support and challenge is available to help them grow and develop. 
Vector is a term that means direction and magnitude. 


The vectors describe major highways for eee toward 
individuation—the discovery and refinement of one’s unique way 
of being—and also toward communion with other individuals and 
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groups, including the larger national and global society” (Chicker- 
ing & Reisser, 1993, p. 35). 


The seven vectors are as follows: 


1. Developing competence—intellectual, physical and manual skills, 
and interpersonal. 


2. Managing emotions—not eliminating them but heightening aware- 
ness and acknowledging them. 


3. Moving through autonomy toward interdependence—emotional in- 
dependence meaning freedom from continual and pressing needs 
for reassurance, affection, or approval. Instrumental independence 
with the ability to organize activities and to solve problems in a self 
directed way, and the ability to be mobile. 


4, Developing mature interpersonal relationships—this involves toler- 
ance and appreciation of differences and capacity for intimacy. 


5, Establishing identity—success in this formation is built upon the 
first four vectors as well as: comfort with body and appearance; com- 
fort with gender and sexual orientation; sense of self in a social, his- 
torical, and cultural context; clarification of self-concept through roles 
and life-style; sense of self in response to feedback from valued oth- 
ers; self-acceptance and self-esteem; and personal stability and in- 
tegration. 


6, Developing purpose—it is important to assess interests and options, 
to clarify goals, to make plans, and to persist despite obstacles if 
one is to develop a sense of purpose. The three major components 
in this vector are: vocational plans and aspirations, personal inter- 
ests, and interpersonal and family commitments. These goals must 
be unified into one major goal or purpose and exhibited on a daily 
basis. 

7. Developing integrity—there are three steps to accomplishing integ- 
rity and they are: (1) humanizing values—shifting away from auto- 
matic application of uncompromising beliefs and using principled 
thinking in balancing one’s own self-interest with the interests of 
one’s fellow human beings, (2) personalizing values-consciously af- 
firming core values and beliefs while respecting other points of view, 
and (3) developing congruence-matching personal values with s SO- 
cially responsible behavior. 


Cross‘s Nigrescence Black Identity Formation Theory—Psychosocial 
There are four stages in Cross’s Nigrescence Theory which are 


as follows (Vandiver, 2001): 
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(1) Pre-Encounter: Anti-Black Encounter. 

(2) Encounter: Assimilation. 

(3) Immersion-Emersion: Anti-White; Intense Black Involvement. 

(4) Internalization: Black Nationalist; Biculturalist; Multiculturalist 
When students experience the Pre-encounter stage their action 

and thought may be reflective of Pre-encounter Assimilation or Pre- 


Encounter Anti-Black (Vandiver, 2001). While Pre-encounter Assim- 
ilation is the acceptance of a mainstream or white identity, conversely, 


Pre-encounter-Anti-Black is represented by self-hatred of Blackness © 


and Black people. Students dealing with this stage carry a low and/or 
negative race salience. In the Encounter stage, students experience a 
period of coming to terms with an event or a series of episodes that 
has prompted a change in their identity. An encounter can range from 
experiencing a racial slur to participating in multicultural retreat. It 
refers to the point at which students must reevaluate Blackness within 
their lives. 

Once individuals are capable of balancing the emotional process 
of this stage, they move toward Internalization. Internalization involves 
the onset of a new Black identity. Internalization may involve the de- 
velopment of a distinctive Black identity, Black nationalist, Bicultur- 
alist, or Multiculturalist. The acquisition of these identities hinges upon 
the “internalization of Black self-acceptance.” The Black Nationalist 
identity deals with the empowerment of Black people and is consid- 
ered the only salient identity (Vandiver, 2001). The Biculturalist iden- 
tity involves a combination of a Black and American identity. The 
Multiculturalist identity involves a combination of three or more iden- 
tities and additional frames of reference that could include gender and 
sexual orientation. 


Topology 

“Topology theories describe distinct but relatively stable differ- 
ences in perceiving the world or responding to it ... While we may 
travel in the same general direction, we own very different vehicles 
and we do not all drive the same way” (Chickering & Reisser, 1993, 
p. 474). In other words, topology theories to a large degree are con- 
cerned with the “Who?” of development. All students contribute some- 
thing different to the college environment based upon their learning 
styles and interests. Topology theories, help bring a greater understand- 
ing of students and how each person filters and channels information 
to approach their world. According to Evans et al (1998), “The assump- 
tion at their core is that each individual, representing any type, brings 
unique, positive contributions to each situation” (p. 11). 

The major frameworks that comprise this cluster include: The 
Myers-Briggs personality theory, which examines how people take in 
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information, make judgments and reach a resolution mediated by their 
intake of information; Kolb’s Learning Styles, which examine unique, 
individualistic ways of learning; and Holland’s vocational interest the- 
ory, which presents a model for understanding how individuals react 
to their environment based upon the type of eee he/she is. 


theories when creating en interventions for students. Instead of 
focusing specifically on development, topology theories explain peo- 
ple. They are not structured using “stages” and other constructs. In- 
stead, they identify different factors that people use as a method for 
coping with and interpreting their world and life’s demands. 

As noted in the Student Development Theory chapter, there are 
six recurring environmental interactions that facilitate or hinder 
student’s development and performance (1) heterogeneity and hom- 
ogeneity (2) support and challenge balance (3) social support (4) social 
climate (5) physical environment (6) person-environment congruence 
(Huebner & Lawson, 1990). 


Heterogeneity/Homogeneity: A measure of internal consistency or var- 
iability in the population or within the environment (p. 130). Popu- 
lations become more heterogeneous as their members reflect increasing 
diversity on one or more attributes, such as choice of major, learning 
style, or age. An environment would be more homogeneous if it had 
fewer distinctly different subenvironments, if the same requirements, 
support, and reinforcements were present for all members at all times, 
or if the population were relatively homogeneous. Students attempt 
to find environments which they share basic similarities and they may 
change themselves to become more congruent with their surroundings. 
Incongruent students in cohesive and homogeneous settings are more 
likely to change in the direction of the majority, whereas congruent 
students are more likely to maintain or accentuate their behaviors and 
beliefs. 


Support and Challenge Balance: Support refers to making available 
to students experiences or relationships that aid them in managing 
stress or structuring experiences so that they provide a degree of fa- 
miliarity, or are “negotiable” with current abilities and resources. Con- 
versely, challenge refers to the presence of stress-producing (and 
potentially growth producing) elements in the learning situation. Chal- 
lenge may also reflect a ‘‘mismatch’’ between the demands of the en- 
vironment and an individual’s present coping behaviors. A certain 
amount of challenge is deemed necessary for growth and develop- 
ment. Environments that are too challenging , however tend to be per- 
ceived as overwhelming and may produce illness, exit from the 
environment, dissatisfaction, or difficulty in learning. 
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Social Support: Friendships, social ties and social integration with avai- 
lability of emotional and tangible resources (p. 131). These dimensions 
are quite broad but very important because the single most important 
contributor to student satisfaction is an environment perceived as 
friendly, supportive, and helpful. The perceived availability of sup- 
port buffers stress for students. 


Social Climate: Relationship dimensions, personal development or goal 
orientation dimension, and system maintenance and system change 
dimensions (p. 132) are the three major components of this dimension 
to which the environment is orderly and clear in its expectations, main- 
tains control, and responsive to change. Relationship dimensions, which 
include involvement, support, genuineness, and friendship, facilitate 
student satisfaction, well being, and social and interpersonal growth. 


Physical Environment: The physical, architectural, and built environ- 
ment have been related: to student outcomes of interest in the educa- 
tional community. Issues of density, environmental complexity, 
stimulation provided by the environment, personal control over the 
environment, and use of territoriality mechanisms are critical dimen- 
sions that influence student behavior. High rise residence hall tend 
to experience higher vandalism, lower satisfaction, and higher rates 
of attrition. Smaller, low-rise residence halls tend to promote a more 
cheerful demeanor among students and are more spacious and relax- 
ing. Residence halls that allow students to personalize their space are 
associated with decreased attrition, less damage, higher room occu- 
pancy, and increased academic achievement. 


Person-Environment Congruence: Outcomes for individuals and for 
environments will be best when there is an “optimal mismatch” be- 
tween certain salient characteristics of the person and commensurate 
or related characteristics of the environment. This optimal mismatch 
allows for comfort, psychological safety, ability to complete the task 
(because of the matching), and also for some change or “growth” (be- 
cause of the lack of congruence). 


Cognitive Developmental Theories 

This cluster of theories examine the process of intellectual devel- 
opment during the college years (Evans et al, 1998). How people think 
and make meaning of their experiences is the primary focus of these 
theorists and there is a step-wise, sequential progression to develop- 
ment regardless of cultural conditions. 

Major theorists in this cluster are: 

Perry (1970): Forms of intellectual and ethical development 

Belenky, Clinchy, Goldberger, and Tarule (1986): Women’s ways 

of knowing 
Baxter Magolda (1992): Epistomological reflection model 
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Kohlberg (1972): Theory of moral development 
Gilligan (1982): Different voice model 
Fowler (1981): Spiritual development 
King and Kitchener (1994): Reflective judgment 


Perry's Forms of Intellectual and Ethical Development— 
Cognitive Developmental 

Perry used very distinct verbiage to describe his theory. Specif- 
ically he used the term “forms” which he described as the structures 
that shape how people view their experiences (Evans et al, 1998). He 
also used the term “positions” rather than “stages” because there was 
no assumption about duration made. Furthermore, “because individ- 
uals may demonstrate some range in structures manifested at a given 
point in time, position can represent the locus of a central tendency 
or dominance among these structures” (Evans et al, 1998, p. 130). Last, 
Perry noted that the term position is consistent with the manner in 
which a person views the world. 

Perry’s positions are listed as follows: 

Basic duality | 

2. Multiplicity Prelegitimate 

3, Multiplicity Legitimate but Subordinate 

4a, Multiplicity Coordinate 

4b. Relativism Subordinate 

5. Relativism 

6. Commitment Foreseen 

7-9, Evolving Commitments 

Dualism (Positions 1-2) Students view the world dichotomously: 
good-bad, right-wrong, black-white (Evans et al, 1998), The right ans- 
wers can be found in textbooks and persons who are viewed as the 
authority (teachers, parents, administrators). 

Multiplicity (Positions 3-4) Students in this position recognize di- 
versity of opinion and values, but only in areas where there are no 
known answers. Students recognize multiple perspectives and accept 
that no one can be absolutely wrong, all opinions are valued. 

Relativism (Positions 5-6) In relativism, knowledge is qualitative 
and placed into context, The information that is known can be sub- 
stantiated with evidence, sources, patterns or through logic. Students 
begin to delineate between invalid opinions, while maintaining the 
understanding that in some situations, everyone will not agree. 

Commitment in Relativism (Positions 7-9). Students in this posi- 
tion have arrived at a higher level of thinking in which they can make 
a choice or decision with a sense of agency. Knowledge is combined 
with a sense of relativism in a pluralistic world. 
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